United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


No. 2h, = = 3] C) E 


LEEEEEALEEAAAAEEEEEEDEPEEELPESALEEELEEEESELEEE LEASES EEE EDP PEPE EAE EEE EEE it 
UNITED STATES COURT OF APPEALS 
For The District Of Colunbie . 


ewe 


EMMETT J. STEBBINS, Pleintiff-Appellant, 


VSe 


No. 2h, 658 
KEYSTONE INSURANCE COMPANY, And 


2) Keystone Philadelphia Automobile 
Club of Philadelphia, Pennsylvania, 


Defendants—Appellees. 


Ra ed ee ed Sorel ad eed eed rel Sed Soe Nt Se 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND APPENDIX © 


United States Court of Appeals 


for the District of Columbia Circuit 
FLED oct? 1970 
CLERK . 
Emmett J. Stebbins, Appellant, 


5880 Eastern Aveme, Northeast, 
District of Columbia, 20011. 


SEEEEDEAASEEEEE SESE E EEE EEE SEE EF EEE EEE EAA EEE TEESE EFF T FFF TPE ttt EFT PFET PEE 


Issues Presented Page (iii) 

I References And Rulings : 1, 2 

IE Statement Of The Case 2, 35 Hy 5s 65 7 
Memorandum Opinion : hy 55 
Order Of The Court (USDC DC) ~ 7 

Itt Sumary of Argument 

Iv Argument: 9, 10, 
Relief Available Under Title VII 9, 10 
Relief Available Under Section 1981. 9, 10, 

CONCLUSION 


Table Of Cases: 
#Jones vs. Mayer (1968}, 392 US 409, 88A S Ct 2186 8, 11 
Lober vs. Moore (1969), USAPPDC  ,W7F2dq7lh 5 


“Newman vs. Piggie Park Enterprises, Inc. 
390 US 400, 19 L Ed 2a 1263 ; 


Stebbins vs. Insurance Company of North America 4, 5 
USDC DC, Civil Action 2848.69, June 30, 1970 


*Petiway v. American Cast Iron Pipe Company (CA-5, 1969) 3, 4 
h11 F 2a 998 


xStebbins vs. Keystone Insurance Company, et al. 1, 2 
US App DC, Misc. No. 3253 (1968) 
413 F 2d 1200 (CA DC, 1969) 


Supervisors vs United States (1866), ) Wallace 135, 
TL US 435 


Chief Cases in support of contention. 


Statutes, Las, And Rules: 
Civil Rights Act of 1964, Title VII 
42 USS 2000e-3(a). 78°Stat. 257, Sec. 70h(a) 
42 USC 2000e-5{k), 78 Stat. 261, Sec. 706(k) 
h2 USC 2000a~3(b), 78 Stat. 2h), Sec. 20h(b) 
Civil Rights Act of 1866 
42 USC 1981 
Rules - F. R. C. P. 
37(a) 
1b) 
55(a) 
59) 
Federal Local Rule 9(b) 


Legislative History: 110 Congressional Record 2730, 13837 
nace sesec aenennLataS (42 USC 2000e-2(2), (b} 


Miscellaneous: 


"The New Law Of Race Relations", 1969 Wisconsin L. Re, 
at pages 496 through 199 - "Employment! 


"Three Sources Of Tort Remedies", at pages 497 - 500, 
5h Virginia Law Review 


I. Where Each And Every Allegation Of A Complaint Is Admitted, 
filed Under 42 USC 2000e~3(a}, Of The Civil Rights Act.Of 196) 
on~n--wehat Relief Is Available To The Complainants ? 


It. Where Bach And Every Allegation Of A Complaint Is Admitted, 
a----=-What Relief Is Available To. The Complainants ? 


III. Where Each And Every Allegation Of A Complaint Is Admitted, 
Filed Under 2°USC 1981 Of The Civil Rights Act Of 1866, 


_wanaen-What Relief Is Available To The Complainant ? 


% There has ‘been no prior presentation of this case to the 
Court. 


UNITED STATES COURT OF APPEALS 
For The District of Columbia 


- a ne ee et 


EMIETT J. STEBBINS, Pleintiff-Appellant, 


VS. No. 


KEYSTONE INSURANCS COMPANY, et al., 


Defendants-Appellees. 


te ee 


ee re rer ee oe ee ee 


| 


ON APPEAL, FROM THE UNITED STATES DISTRICT 
COURT DISTRICT OF COLUMBIA 


re ee 


BRIEF FOR APPELLANT 


References and Rulings. 


Keys tone Tf. Stebbins vs. _ Keystone Insurance Company, et al., 

United States Court of Appeals, District of Columbia, Misc. No. 3253, 1968, Cert. 
Denied February 2, 1969, Supreme Court Docket, Misc. 119}. : 
On February 28, 1967, appellant, a Negro, prior to receins of 


Notice Of Right To Suet, filed, pursuant to Title VII of the Civil Rights Act 


applied with appellees for the position of Claims Adjustor on or about October 
30, 31, or November 1, 1966, and that appellees had failed and refused to hire 


ke 


him because of his race in violation of Title vit. Appellees defended on the 
grounds (Motion To Dismiss): (1) That the appellant has no standing to prose- 
cute the claim filed in the district court; (2) That the appellant has not 
exhausted his administrative remedy nor has appellant standing under Section 706(e)} 
of Title VII, 78 Stat. 259 to seek relief from the district court; and (3) That 
appellant hes no basis in lay or in fact to clain compensatory or punitive 
danages. The District Court rejected these asserted defenses and subsequently 
dismissed the Complaint for failure of appellant to comply with the district 
courtts order that appellant submit to the taking of his deposition. This Court 


affirmed. The Supreme Court denied certiorari. Rule 37(d), F. R. Cw P. 
Keystone IT. On August 21, 1965, subsequent to receipt of. 


vs. Keystone Insurance Company, et al., 13 F 2d 1100, at 1102 (CA DC, 1969) , 
on the identical issues raised in Keystone I. The district court dismissed 
Keystone II om the ground of res judicata. This Court affirmed and the Te 


Suprene Court denied an application for writ of certiorari. Rule }1(b), F. R. C. P. 


If 


Statement Of The Case. 


Keystone Jit. The present proceedings are not bottomed upon 


eee 


_ the identical facts and circumstances as Keystone I, and II. On or about De. 


inst 
cember 19, 1969, appellant filed his third civil action/appellees, Keystone, 


\ 
| 
| 

. » 
| 


Appellant alleged that appellees had violated his statutory rights under the 


Civil Rights Acts of 1866 and 196k, 12 USC 1981, and 2 USC 2000e-3(a) (USDC 
. es 


DC, item 1, Complaint): 


All persons within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal bene-| 
fit of all laws and proceedings for the security of 
person and property as is enjoyed by white citizens, ie 
and shall be subject to like punishment, pain, penalties, 
taxes, licenses, and exactures of every kind, and to no! 
other. ° 


Commentary: 1969 Wisconsin Law Review, at page 96. 
~~~" through 99 -- "The New Law Of Race Re- 
lations" 


. It shall be an wmlawful employment practice for ~ 
an employer to discriminate against . . . appli- 
cants for employment . . . because he has opposed 
any practice made and unlawful employment practice by 
this subchapter, or because he has made a charge, 
testified, assisted, or participated in any manner in 
an investigation, proceeding, or hearing under this 
subchapter. : 


‘Case In Point: Pettway v. American Cast Iron Pipe 
enapiabangeane Co. (CA-5, 1969), 11 F 24 998. | 


Defendants-appellees, Keystone, admitted each and every allegation of the Con- 
plaint. Subsequent to hearing, July 1, 1970, the District Court rendered the 


following "iemorandum Opionion", July 8, 1970----(Record Item 21): 


he 


. 


MEMORANDUM OPDUION (Record Item 21) 


Plaintiffts primary grievance under the present complaint 
arises from a letter dated November 26, 1969, from Keystone reading 


in pertinent part: 


"In any event, because of the seemingly endless: 
harassing litisation you instituted against this company 
without good cause and without basis in law or fact, the 
Keystone Insurance Company would not be interested in any 
application filed by you for any job." 


Whatever may be plaintiff's qualifications or defendants! available 


jobs, a refusal to hire made partially on the grounds stated in the 
second paragraph of the Hovenber 26, 1969, letter would be comtecear 

to the requirements of )2 U.S.C. 2000e-3(a}. Pettway v. American 
Iron Pipe Co., Wl F 2a 998 (Sth Cir. 1969}. Accordingly, summary 
judgment is granted plaintiff to the limited extent of a declaration 
that the quoted portion of Keystone's letter was in violation of Title. 
VIL of the Civil Rights Act of 196k, l2 USC 2000¢, et seq. 

“The renainder of the complaint must be dismissed. As plaintiff 
and amicus, Zqual Employment Cpportunity Commission, recognize, any 
claim of discrimination wmder either Act -- and no discrimination has’ 
been established -- requires as a predicate demonstration that the 
plaintiff is qualified for the employment he seeks in the insurance 
industry. This issue has been litigated in this Court in another 
action plaintiff brouzht against another inswrance company and de- 


cided adversely to hin. Stebbins v. Insurance Company of North 


te 


of North America, Civil Action No. 288-69 (D.D.C. June 1970}. 


He is collaterally estopped to relitigate the same issue in | 
. | 

: | 

_this case, See Lover v. Motre, ___U.S. App. D.C. 


— 


Ll? F 2d 71; (1969). It goes without saying that plaintiffts 


x | 
lack of qualifications deprive him of any right to claim damages 
° . c | 


under any aspect of the complaint. 
An appropriate order granting limited summary judgment and 
i 


dismissing the complaint in ell other respects shall be submitted 


. Within one week. 


’ /s/ Gerhard A. Gesell 


“United States District Judge 


July 8, 1970.;: 


Plaintiff-appellant made timely application, July 13, 1970, to alter 
or amend the Memorandum Opinion, pursuant to Rule 59(e), F. R. C. P.(Record 


Item 22) --- 


"1, That the qualifications of plaintiff is not an issue 
for the reason that defendants conceded that issue in plaintiff's 
prior suits brought against defendants, which is dissimilar bo the 
issues raised in Stebbins v. Insurance Gonpany of North America, 


Civil Action 288.69 (USDC DC, June 30, 1970). Simply stated, 


el 
there is not a relitigation of issues; there-is not a uniforn 


"Standard Job Description And Specification" which applies to all 


makes its own standards or qualifications for its employee for 
" each job or occupation. ; 

2. That sursection (¢), 2 USC 2000e-5, provides that if 
the court finds that the respondent has intentionally engaged in 
or-is intentionally engaging in an unlavtul employment practice 
charged in the complaint, the court may enjoin the respondent fron 
engaging in such unlaul employment practice, and order acts 
affirmative action as nay be ‘appropriate » Which may include yre- 
Ptetenene or hiring of employees, with or without back var, 
payable by the employer. 78 Stat. 261. : 

3. Under the Act, so providing, 78 Stat. 261, 42 USC 2000c- 
5(k)}, in any action or proceeding anier this subchapter the court, 
in its discretion, may allow the prevailing party a reasonable 
attorney's fee as part of the costs. Sce Newnan ve. Piggie Park 
Enterprises, Inc. (1968), 390 US 1,00. 


4. That the court should grant pmitive damages under Title 


VII. Commentary: 5); Virginia Law Review 97 (1968) - "Three 


Sources Of Tort Remedies. " 
The District Court denied the Motion even though there was not opposition thereto. 


On July 22, 1970, the following order was entered (Record Iter 23): 


ae 


"Upon consideration of defendant Keystone Insurance Company!s 


Motion to Dismiss filed herein, together with the Points and Authorities : 


filed in support thereof, of plaintiff Emmett J. Stebbins! Notion for Sun 
. i 
mary Judgment, of his Henorandum filed in support thereof, and the pleadings 


, | . 

filed by and on behalf of amicus curiae, the Zqual Employment Opportunity 

Commission, and-after hearing argument in open court, itis, by the Court, 
* “ | 


this 22nd day of July, 1970, 


ORDERED, ADJUDGED, and DECREED, that in accordance with the ‘Menorandun 


Opinion of this Court dated July 8, -1970 summary judgment be and it hereby is 
entered declaring the quoted language contained in a letter from defendant to 
| 


plaintiff dated November 26, 1969 to be a violation of Title VII of the Civil 


Rights Act of 196), 2 U.S.C., Sec. 2000e, et seq. and it is SEE 


| 
ORDERED, ADJUDGED and DECREED, that the remainder of the Complaint be 


and it hereby is dismissed, the Court talcing judicial notice of the pleadings, 


exhibits and Final Order in the case of Stebbins vs. Insurance Company of 


North America, Civil Action No. 288-69, ( D.D. C. June, 1970). 


/S/ Gerhard A. Gesell | 


Sp pean) kes ty 


On July 27, 1970, plaintiff-appellant moved the Court to alter or 
amend its CRDER of July 22nd, 1970, insofar as said Order fails to determine 
the relief availeble under Title VIT of the Civil Rights Act of 196), 2 usc 


2000(e), et seq.3 and he USC 1981, in the following respects: 


Nl, Plaintiff's Motion To Alter Or Amend Nemorandun Opinion, filed 
herein July 13, 1970 and conceded vy defendants. Rule 55(a), F. R. 
3 Federal Local Court Rule 9{b). , ; 
2. That the qualifications of an applicant for employment is not a 
condition precedent to granting the applicant relief under Title VIT 
of the Civil Rights Act of 196; or the Civil Rights Act of 1870. 
110 Congressional } Record 2730 and =m » respectively, Amendments re- 
jected: 
Hr, Vetson, Republican of South Carolina, amendment rejected--- 
would add the words or language "who is otherwise « qualified! to 
the provisions, 2 USC 2000e-2(a), 78 Stat. 255, forbidding dis- - 
crimination based on race, color, religion, sex, or national origin.. 
He. NeClellan, Democrat of Arkansas, amendment rejected--- 
would insert the word "solely to the provisions, 2 USC 2000e- 
2(a), 78 Stat. 255, forbidding discrimination based on race, color, 


religion, sex, or national origin. 


3. The fact that 2 USC 1981 is couched in declaratory terms: and pro- 


vide no explicit method of enforcement does not, preclude this Court 
from fashioning an effective equitable remedy. Jones versus Hayer , 
(1968), 392 US at pages 11), 1:1 through 13, footnotes 13 and 78, 


respectively.* 


II. 
Sunmary Of Argument 


Plaintiff-appellant contends that he is entitled to all the relief 
demanded in the Complaint for the reason that defendants~appellees admitted 


| 
each and every allegation contained in the Complaint. Simply stated, appellees 


aduit liability. 


Iv 
“ARGUMENT 


(a) Relief Available Under Title VII. The enabling language is 
broad, Section 706(g), 78 Stat. 26 ----"If the court finds that the respondent 
has intentionally engaged in or is intentionally engaging in an unlawful enploy= 


ment practice charged in the complaint, the court may enjoin the respondent 


from engaging in such unlawful employment practice, and order such affirmative 
action as may be appropriate, which may include reinstatement or hiring of em - 
ployees, with or without back pay (payable by the employer, enploynent agency, 
or labor organization, as the case may be, responsible for the unlaufell employment 
practice). Interim earnings or amounts earnable with reasonable ailigence by 
the person or persons discriminated agaist shall operate to reduce tie back pay 
otherwise allowable.!! The House version of the bill was originally arava to 
emphasize "public rights". | 

The change from "public rights by tne Senate to Private Renedies!" 


" raises the possibility that braoder relief than that granted under the National 


Labor Relations Act should be made available. In construing the authorization: 


to order such affirmative action as may be appropriate the phrase “affirm 
ative action® may be read broadly on the supposition that the clause follow 

ing “appropriate was not meant to exclude tort remedies. Title VII is a 
statute with a broad renedial purpose and should be construed in a mamer which 
conforms with that purpose rather than with maxims of literal statutory construct- 
ion. ‘The Supreme Court stated at pages 446 through 47, 71 US 435, Supervisors 


vs. United States (1866) ---- 


The conclusion to be deduced from the authorities 
is, that where power is given to public officers, in the 
langnage of the act before us, or in equivalent language 
~~-.-whenever the public interest or individual rights call 
for its exercise--~-the language used, though permissive 
in form, is in fact peremptory. What they are empowered 
to do for a third person the law requires shall be done. 
The power is given, not for their benefit, but for his. 
It is placed with the depositary to meet the demands of 
right, and to prevent a failure of justice. It is given 
as a remedy to those entitled to invoke its aid, and who 
would otherwise be renediless. 

In all such cases it is held that the intent of the 
legislature, which is the. test was not to devolve a mere 


discretion, but to impose a positive and absolute duty. 


In Newman v. Piggie Park Enterprises, Inc (1968), 390 US 100, the Court 


in construing a similar provision, 2 USC 2000e-5{k), (Section 20(b), 78 Stat. 


2h), the provisions read, respectively: 


"(k) In any action or proceeding under this title 


the Court, in its discretion, may allow the pre- — 


vailing party. . . a reasonable attorney's fee. 

as part of the costs . o a * | 
In any action commenced pursuant to this title, the 
the court, in its discretion, may allow the prevail 
ing party . « « a reasonable attorney's fee as 

_ part of the costs .« « « *% | 

| 

the Court went on to say that 1%, be ° Congress therefore enacted the pro~ 

vision for Counsel fees-~--not simply to penalize litigants who deliberately 

discriminate . . . but to encourage individuals injured by racial dis. 


crimination to seek judicial relief . . . % 


(b) Relief Available Under 2 USC'1981. The fact that Section 1981 
is couched in declaratory terms and provide no explicit method of enforcement 


does not preclude the District Court from fashioning an effective equitable 


renedy. See Jones v. Mayer (1968), 392 US, at pages Ink, hip). through hy3, 


footnotes 13 and 78, respectively. 


e i 


CONCLUSION 

| 
For the foregoing reasons, appellant should be granted all. the relief 
demanded in the Complaint. 
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STATEMENT OF QUESTION 
PRESENTED FOR REVIEW 


1. Whether the District Court correctly applied the 


irule of collateral estoppel to bar plaintiff from relitigating 


‘the issue whether plaintiff is qualified for the employment he 


‘seeks in the insurance industry. 


COUNTER-STATEMENT OF THE CASE 


Plaintiff brought suit against the defendants alleging 
they violated his rights under Title VII of the Civil Rights Act 
of 1964 (Title 42, U.S. Code, Section 2000e) and the Civil Rights 
Act of 1866 (Title 28, U-S. Code, Section 1981). 

After hearing on July l, 1970, the District Court 
concluded in a Memorandum Opinion (R. 21) dated July 8, 1970, 
(Appendix "A" hereto) that a portion of a letter written on behalf 
of the defendants to plaintiff on November 26, 1969, was contrary 
to the requirements of Title 42, U.S. Code, Section 2000e (3) (a), 
and accordingly, the Court granted summary judgment to the 
plaintiff "to the limited extent of a declaration that the 


quoted portion of Keystone's letter was in violation of Title VII 


of the Civil Rights Act of 1964, 42 U.S.C. §2000e, et seq." 


The District Court, however, then went on to conclude: 


"The remainder of the complaint must be dismissed. 

As plaintiff and amicus, Equal Employment Oppor- 
tunity Commission, recognize, any claim of dis- 
crimination under either Act -- and no discrimination 
has been established -- requires as a predicate 
demonstration that the plaintiff is qualified 

for the employment he seeks in the insurance 
industry. This issue has been litigated in this 
Court in another action plaintiff brought against 
another insurance company and decided adversely to 
him. Stebbins v. Insurance Company of North America, 
Civil Action No. 2 _ .D.C. June 70). e 


is collaterally estopped to relitigate the 

same issue in this case. See Lober v. Moore, 
U.S. App. D.C. , 417 F.2d 714 (1969). 

It goes without saying that plaintiff's lack of 

qualifications deprives him of any right to 

claim damages under any aspect of the complaint." 


By order dated July 14, 1970, (R. 23), the District 
Court entered summary judgment declaring the quoted language in 
‘the letter of November 26, 1969, to be a violation of Title VII 
'of the Civil Rights Act of 1964, Title 42, U.S. Code, Section 
| 2000e, et seq., and further ordered, adjudged, and decreed that 
‘the remainder of the complaint be dismissed, taking judicial 


‘notice of the pleadings, exhibits, and Final Order in the case 
| 
/of Stebbins vs. Insurance Company of North America, Civil 
Action No. 2848-69 (D.D.C. June, 1970). | 
| 


The "Findings of Fact; Conclusions of Law; and Order" 


| 
referred to was entered by District Judge Pratt in Stebbins! v. 
anata eetaeeaeemeen| 


‘ Insurance Company of North America, et al., Civil Action No. 


2848-69, and is set forth in Appendix "B" herein. In that order, 


'after making detailed findings of facts on the basis of the 


evidence (paragraphs 1 through 28), the District Court concluded 
| 


(paragraph 5 of "Conclusions of Law"): 


"This record demonstrates that plaintiff is so 
lacking in elementary financial prudence, candor, 
stability, meaningful interest in the business 
world, and definite career direction that no 
prudent insurance company could reasonably offer 


-4- 


to employ him in a position of fiscal trust 

and the refusal of defendants to do so is in 

no way based on plaintiff's race. Accordingly , 
on this record, there is no basis, as a matter 

of law, by which plaintiff could establish that 
defendant's engaged in an unlawful employment 
practice within the meaning of section 703(a) (1) 
of the Civil Rights Act of 1964, 42 U.S.C. 

§2000e 2(a)(1), and summary judgment is therefore 
appropriate." 


At the hearing in this case on July 1, 1970, before 
the District Court, the decision of Judge Pratt, a ruling 
stated orally on June 17th and reduced to written opinion 
on June 30th, was brought to the attention of the Court 
(Tr. 21). It was noted that Mr. Stebbins then had two cases 


then pending in the District Court, the case before Judge 


Pratt and the instant case before Judge Gesell (Tr. 23). 


The following colloquy then took place between Mr. Stebbins 
and Judge Gesell: (Tr. 23-24): 


"THE COURT: As far as the issues that you 
raise concerning the question of your 
qualifications, So to speak, for employment 
in the insurance industry, it would seem a 
waste of time, if the case stays here, for 
the Court to deal with that matter again. 
It has’ been litigated in the other case. 


"MR. STEBBINS: Well, concerning that case, 
jn other words, I am contemplating filing 
a complaint in the nature of a bill of 
review for fraud in that particular case. 


"THE COURT: In other words, wouldn't it be 
best to litigate those issues just in one 
case in this Court as to your qualifications? 


-5- 


"MR. STEBBINS: Yes, yes. 


"THE COURT: That would leave in this case the 
question of the appropriateness of the letter 
that was sent to you and whether they can 
refuse to more or less talk to you because you 
have been harrasing them, which I think is a 
live issue presented on these papers, as the 
only issue really for the Court to decide in 
this case", 


"MR. STEBBINS: That is correct, sir. 


"THE COURT: Well, that may be the best way for 
me to consider disposing of it and leave the 
other issues to go forward in the other 
litigation which is further along. 


"MR. STEBBINS: I think so, sir, yes, sir." 


ARGUMENT 


THE DISTRICT COURT CORRECTLY DISMISSED PLAINTIFF"S 
COMPLAINT ON THE BASIS THAT PLAINTIFF WAS COLLATERALLY 
ESTOPPED FROM RELITIGATING THE ISSUE OF HIS 
QUALIFICATIONS FOR EMPLOYMENT IN THE INSURANCE INDUSTRY. 


| 
A. The District Court was correct in ruling that 


plaintiff must demonstrate that he is qualified for the 


employment he seeks in the insurance industry, as a predicate 


to his claim of discrimination. The fundamental purpose of 


| 
both the Civil Rights Act of 1866 (Title 42, U.S. Code, Sec. 


1981) and the Civil Rights Act of 1964 (Title VII, "Equal 
Employment Opportunities", Title 42 U.S. Code, Sec. 2000e 


3 
i 
i 


et seq.) is to prohibit discrimination because of race. 


=6— 


Section 1981 specifically states that: 


Al] persons within the jurisdiction of the 
United States shall have the same right in 
every State and Territory to make and enforce 
contracts, to sue, be parties, give evidence, 
and to the full and equal benefit of all laws 
and proceedings for the security of persons and 
property as is enjoyed by white citizens, and 
shall be subject to like punishments, pains, 
penalties, taxes, licenses, and exactions of 
every kind, and to no other.” (Emphasis 
supplied). 


Section 703 of Title VII of the Civil Rights Act 
(Title 42, U.S. Code, Section 2000e - 2) provides with the 
same specific language (put also including discrimination 


because of religion, sex, Or national origin) that: 


(a) It shall be an unlawful employment 
practice for an employer —- 


(1) to fail or refuse to hire or 

to discharge any individual, or 
otherwise to discriminate against any 
individual with respect to his 
compensation, terms, conditions, or 
privileges of employment, because of 
such individual's race, color, religion, 
sex, or national origin.” 


The specific evil which both these Acts intends to 
reach and prohibit is discrimination on racial grounds. These 
Acts therefore necessarily clearly assume that, in the context 
of employment as applicable to this case, a person must be 


able to show that he is basically qualified for the position 


-7- 


in the industry which he seeks to obtain. If he cannot 

show this, the refusal to hire him cannot be found to 

rest on racial grounds. Compare Dewey v. Reynolds Metals 
Co., 429 F.2d 324 (6th Cir. 1970); Marquez v. Omaha District 
Sales Office for Division of Ford Motor Co., 313 F.Supp. 1404 


(D. Nebr. 1970). 

B. The District Court properly invoked against 
plaintiff the doctrine of "collateral estoppel" on the 
authority of the recent decision of this Court in Lober v. 
Moore, 135 U. S. App. D.C. 146, 417 F.2d 714 (1969). Plaintiff 
himself readily agreed in questioning by the District Court 
that the issue of his qualifications was better to be 
determined in his case before Judge Pratt (Tr. 23-24), and 
plaintiff should be foreclosed from taking a contrary position 
in this appeal. | 


Plaintiff here was admittedly the plaintiff in Ste 


v. Insurance Company of North America, et al., Civil Action No. 
2848-69, and the basis of his suit in that case was in all 


material ways the same as the basis of his suit against 


a — 


defendants in this case - "that defendants unlawfully dis- 


“Plaintiff appears to admit this in part II(c) of 
his complaint herein (R.1), where he alleges: "That defendants 
have had vacancies in the above-mentioned occupation, but fail 
and refuse to employ plaintiff and others similarly situa ed, 


even though they be qualified to perform said duties." (Emphasis 
Supplied). 
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criminated against him on the basis of race by denying 


him equal employment opportunities” (parag. 1, "Findings 


of Fact", Order (Appendix "B'); Complaint herein (R. 1), 
part Iv(a) ("Discriminating against Negro applicants for 
employment on the grounds of race, color or sex") and 
part ITI ("(a) That plaintiff is a Negro and a citizen of the 
United States and resides within the District of Columbia; 
(b) That plaintiff has been continuously seeking employment 
opportunities with defendants, designated herein, aS a 
Property-casualty Adjuster, from October 1966 to present ; 
and (c) That defendants have had vacancies in the above 
mentioned occupation, but fail and refuse to employ plaintiff 
and others similarly situated, even though they be qualified 
to perform said duties"). At issue in that case as well as 
here was whether plaintiff was qualified for the position 
he sought in the insurarme jndustry,. namely, ‘tas a claims 
adjuster, claims supervisor, claims manager, and technical 
representative” (Parag. 7, "Findings of Fact", Order 
(Appendix "B") ; Complaint herein (R. 1), part II(b), referring 
to "Prope ty-casualty Adjuster" and part V, referring to 
"Claims Adjusters, Claims Examiners, Managers, Supervisors"). 
This case therefor involves the same plaintiff who in 


Civil Action No. 2848-69 had a fair opportunity to litigate the 
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same issue of his qualification for employment in the insurance 
industry with respect to the same claim of racial discrimina- 
tion by insurance companies refusing to hire him. Atter he aring 
and upon considering and finding the facts in that case, the 
District Court there held and concluded that the plaintiff was 
not qualified for the positions he sought in the insurance 
industry. While the defendants in this instant case are not 
the same as the defendants in that case and are not in "privy" 
or have liability "derivative" from those defendants, they 
nevertheless are also insurance companies in the insurance 
industry, and the force and effect of the District Court's 


decision in Civil Action No. 2848-69 applies as much to then 


in that capacity as it does to the particular insurance 


companies involved in that case. That decision should bar 
the plaintiff, as the District Court held it to bar him in 
this case, from relitigating the issue of his qualifications 


in the other suits he has pending or may bring against other 


members of the insurance industry. | 
Here, the judgment of the District Court in Civil 


Action No. 2848-69 is being invoked defensively as a shield 


against the plaintiff's reasserting against defendants here 


the very same claim that was decided against him in that case. 


The District Court's order preventing plaintiff from doing 
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this rests upon the "growing number of well considered cases 


holding that irrespective of privity among defendants and 


despite nonmutuality in the operation of the judgment's 
estoppel, a prior adjudication may be used to resist resur- 
rection of the old cause of action against a new defendant” 
(Emphasis supplied). Lober v. Moore, supra, 135 U.S. App. 
D.C., at 149, 417 F.2d, at 717, citing among other cases, the 
leading cases of Bernhard v. Bank of America National Trust 
and Savings Ass'n., 19 Cal.2d 807, 122 P.2d 892 (1942), and 
Coca-Cola Co. v. Pepsi-Cola Co., 36 Del. 124, 172 Atl. 260 
(Del. Super. 1934). See also State of Maryland for Use of 
Gliedman v. Capital Airlines, Inc., 267 F.Supp. 298, 302-304, 
(D. Md. 1967)(applying District of Columbia law) and Annotation, 
"Mutuality of Estoppel as Prerequisite of Availability of 
Doctrine of Collateral Estoppel to a Stranger to the Judgment", 
31 A.L.R.3rd 1044 (1970). 

Defendants are informed that no appeal has been 
taken from the order of the District Court in No. 2848-69, 
and that it therefore stands as final. 

CONCLUSION 

For the foregoing reasons, defendants submit that the 

Judgment of the District Court was lawful and correct and it 


would be appropriate that the judgment be summarily affirmed. 


James F, Bromley 
1625 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Appellees 


APPENDIX "A". 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EMMETT J. STEBBINS, 


Plaintiff, 


KEYSTONE INSURANCE COMPANY, 
ET AL., 


) 
) 
Vv. ) Civil Action No. 3583-69 | 
) 
) 
) 
) 


Defendants. 


MEMORANDUM OPINION 


Plaintiff's primary grievance under the present | 


| 
complaint arises from a letter dated November 26, 1969, from 


Keystone reading in pertinent part: 
"In any event, because of the seemingly 
endless harassing litigation you instituted 
against this company without good cause and 
without basis in law or fact, the Keystone 
Insurance Company would not be interested 

in any application filed by you for any job." 


Whatever may be plaintiff's qualifications or defendants' | 


available jobs, a refusal to hire made partially on the grounds 
stated inthe second paragraph of the November 26, 1969, letter 
would be contrary to the requirements of 42 U.S.C. § 2000e(3) (a). 
Pettway v. American Cast Iron Pipe Co., 411 F.2d 998 (sth 

Cir. 1969). Accordingly, summary judgment is granted plaintiff 


to the limited extent of a declaration that the quoted portion 


a = 


of Keystone's letter was in violation of Title VII of the 
Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq. 


The remainder of the complaint must be dismissed. 


As plaintiff and amicus, Equal Employment Opportunity Commission, 


recognize, any claim of discrimination under either Act -- and 
no discrimination has been established -- requires as a predicate 
demonstration that the plaintiff is qualified for the employment 
he seeks in the insurance industry. This issue has been litigated 
in this Court in another action plaintiff brought against another 
insurance company and decided adversely to him. Stebbins v. 
Insurance Company of North America, Civil Action No. 2848-69 
(D.D.C. June 1970). He is collaterally estopped to relitigate 
the same issue in this case. See Lober v.- Moore, ____ U.S. 
App. D.C. ____> 417 F.2d 714 (1969). It goes without saying 
that plaintiff's lack of qualifications deprives him of any 
right to claim damages under any aspect of the complaint. 

An appropriate order granting limited summary 
judgment and dismissing the complaint in all other respects 


shall be submitted within one week. 


/S/ GERHARD A. GESELL 


July 8, 1970. 


APPENDIX "B" 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 
EMMETT J. STEBBINS, 
Plaintiff, 
v. 


INSURANCE COMPANY OF NORTH 


) 
) 
) 
) 
) 
AMERICA, et al., ) 
) 
) 


Defendants. 


FINDINGS OF FACT; CONCLUSIONS OF LAW; 
AND ORDER 


| 
Civil Action No. 2848-69 
| 
| 
| 
| 


Upon consideration of (1) Defendants' Motion for 
Summary Judgment; (2) Defendants' Motion for Protective Order, 
or in the Alternative, for Enlargement of Time to Answer or 
Object to Plaintiff's Interrogatories (Set #2); (3) Plaintiff's 
Application for an Order Holding Defendants in Contempt for 
Refusal to Obey an Order of this Court; and (4) Plaintiff's 
Motion for an Order to Compel Answers to Interrogatories Served 
Upon Defendants; and the Court having considered the memoranda 
of the parties, supporting affidavits, the deposition of plaintif®, 
the answers to interrogatories; and the Court having heard oral 


argument on June 17, 1970, presented by plaintiff appearing pro 


se, counsel for defendants, and counsel for the United States 


Equal Employment Opportunity Commission, amicus curiae; and the 


Court having given due consideration to all of the foregoing, 
the Court enters the following Findings of Fact, Conclusions of 


Law, and Order: 
FINDINGS OF FACT 


1. Plaintiff, Emmett J. Stebbins, is a resident of 
the District of Columbia who has brought this action claiming 
that defendants unlawfully discriminated against him on the 
basis of race by denying him equal employment opportunities. 

2. The defendant companies in this action (herein- 
after referred to as "INA") are subsidiaries of INA Corporation, 
and, except for INA Life Insurance Company of New York, do 
business at 2133 Wisconsin Avenue, N.W., in the District of 
Columbia. 

3. Plaintiff appeared at INA's Washington office on 
April 7, 1969, seeking information on job opportunities in the 


INA organization (Tr. 4) 


———— 


1/ "Tr." refers to the transcript of the deposition of plaintiff, 
Emmett J. Stebbins; "Def.Ex." refers to exhibits introduced by 
defendants during the deposition of plaintiff. 


| 
| 
i | 
| 


4. In response to a written request by plaintiff 
for information concerning job opportunities at INA and for an 
employment application form, an INA official sent plaintiff the 
requested application form and a pamphlet (Def. Ex. 3) containing 
descriptive material on the activities and duties of INA 
personnel and describing the work functions and trainee program 
of policy holders service representatives, sometimes called 
claims adjusters (Tr. 5, 8). 

5. On April 11, 1969, plaintiff wrote Mr. Francis Vv. 
Dugan, Administative Supervisor of INA in Washington, D. ch, 


declaring his inability to complete and return the application 


form until he received a document which he titled, "The , 
Standard Job Description and Specification" (Def. Ex. 5). , 
6. On the same day, plaintiff was sent a second 
' employment application form (Def. Ex. 4; Tr. 11-12). | 
7. On April 17, 1969, in a letter to Mr. John C. 
Lamb, Manager of the Washington, D. C., office of INA, plaintiff 
again insisted upon receiving documents he described as "Listings 
, Of jobs" and "job description and specification" for the : 
positions of claims adjuster, claims supervisor, claims manager, 


and technical representative. He insisted that his April 8, 


/ 1969, “written request" embraced these documents. (Def. Ex.; 6.) 


8. By letter dated April 17, 1969, Mr. Lamb informed 
plaintiff that there were then no openings in the claims or 
technical departments, but offered to discuss with plaintiff a 
job opportunity when a vacancy arose. He again requested that 
plaintiff forward a completed employment application (Def. Ex. 
7; Tr. 13). 

9. Plaintiff responded by letter on April 20, 1969. 
He adhered to his previous requests for a "job description and 
specification" and stated that he would complete and return the 
employment application only upon receipt of the requested 
document (Def. Ex. 8; Tr. 14). Mr. Lamb responded by letter 
the following day, attempted to clear up any misunderstanding 
with respect to existing vacancies, and informed plaintiff that 
if he were truly interested in seeking employment, he would 
complete the application form and return it to the company 


(Def. Ex. 9). 


10. By letter dated April 22, 1969, Mr. Thomas Penhale, 


Personnel Representative, Mid-Atlantic Personnel Office for INA, 
informed plaintiff that the basic qualifications for claims and 
technical representative at the trainee level are ordinarily a 

minimum age of 25 years and a college degree or equivalent work 


experience. In addition, the company takes into account when 


aS 

: 
weighing an application, "an applicant's job suitability, past 
work history, relatable work experience and other individual 
qualifications which [are] - « « examined during a personal 
interview." He stated that the "normal minimum starting salary 
for a claims or technical trainee is $7,020 per year, but [this 
figure] can be higher if applicable experience or training will 
justify it." Mr. Penhale further informed plaintiff that there 
‘were no trainee openings in Washington, Baltimore or Richmond, 


but indicated that a position in the Richmond office for a 
| 


technical representative with previous experience was open. He 


offered to intervew plaintiff on his next visit to Washington. 
(Def. Ex. 10; Tr. 15-17). | 
11. Mr. Penhale received a letter from plaintifé, 
dated April 27, 1969, restating his refusal to complete and 
‘return an employment application until he received copies of 
"job description and specification" for available occupations 
or positions (Affidavit of Thomas Penhale $2; Tr. 17). | 


12. By letter dated May 12, 1969, Mr. Penhale 


responded to plaintiff's last letter by restating the job 


specifications he had outlined in his April 22, 1969, letter 
| 


' and further detailed the characteristics that are evaluated in 


{ | 
' the job selection process. These characteristics include: | 


Ability to learn and understand comples legal 
terms and concepts. 


Ability to think clearly under pressure. 
Ability to solve problems on an objective pasis. 


Ability to investigate and determine the 
accuracy of facts. 


Ability to communicate clearly in written 
and oral form. 


Ability to deal with the public creating 2 
favorable impression. 


Willingness to travel on 2 frequent basis. 


Valid driver's license and good driving 
record. 


Willingness to transfer. 

Mr. Penhale declared that these are the sole "speci- 
fications” that apply to the positions of claims and technical 
representatives. The letter further stated that there were 
enclosed documents titled "Position Description", for those two 
positions (Def. Exs. 12 & 13), and explained that they are 
designed not as 4 recmiting or public relations tool, but to 
inform incumbent employees of their assigned tasks and duties 


and as a guide for evaluating job performance and compensating 


individuals. These documents, which plaintiff has read (Tr. 


25-30); describe in great detail the functions, duties, and 


activities of claims and technical representatives. The letter 
concluded with another request that plaintiff complete and 
return the application form if he was interested in seeking 
employment with INA. (Def. Ex. 11). : 

13. Plaintiff never responded to this letter, made 
no further attempt to spell out to INA the information he was 
seeking, and has never filed an application for employment with 
the company (Tr. 20; 31-32, 55). 

14. Promptly after receiving Mr. Penhale's letter of 
May 12, 1969, plaintiff filed a complaint with the Equal Buploy- 
ment Opportunities Commission (EEOC), charging defendants with 
violating Title VII of the Civil Rights Act of 1964 (Tr. 20). 

15. Thus, despite repeated statements by INA officials 
offering to consider plaintiff for possible employment provided 
he first submit a completed employment application form (Det. 
Ex. 14), plaintiff has refused, and continues to refuse to 
submit the application form (Tr. 11-12, 13; Def. Ex. 7, 9 and 11). 

16, Plaintiff brought this action without attempting 
to secure from the Equal Employment Opportunity Commission a 
‘tmotice of the right to sue", as required by Section 706(e) of 
the Civil Rights Act of 1964, 42 U.S.C. §2000e-5(e). See, e€.g., 
Miller v. International Paper Co., 408 F. 2d 283, 287 (sth Cir. 


1969). However, on April 30, 1970, plaintiff belatedly secured 


and filed such a notice, dated April 28, 1970, and defendants 
concede that plaintiff has thereby cured the jurisdictional 
defect in the portion of his complaint resting on Title VII of 
the 1964 Act. 

17. Plaintiff stated that his principal objective, 


regardless of whether he is successful in obtaining employment 


with defendants, is to continue his course of litigation against 
2 


insurance companies and to bring new cases (Tr. 54-55, 56, 65, 


69). He has insisted that any job he would take would have to 


2/ See e.g., Stebbins v. State Farm Mutual Automobile Insurance 
To., 413 F.2d 1100 @.c. Cir. , cert. denied, U.S. 

T1969) (consolidated appeals in actions against State Farm Mutual, 
Nationwide Mutual Insurance Co., and Keystone Insurance Co.); 
Stebbins v. Allstate Insurance Cos., No. 22,971, order affirming 
grant of summary judgment for defendants (D.C. Cir. May 19, 1970); 
Stebbins v. State Farm Mutual Automobile Insurance Co., Civil 
Action 2417-66, ordered dismissed by Judge Hart (D.D.C. 1968), 
appeal denied, Misc. No. 3292 (D.C. Cir. 1969), cert. denied, 

3O3 U.S. 1107 (1969); Stebbins v. Keystone Insurance Co., cavil 
Action No. 466-67 (D.D.C. 1568), appeal denied as frivolous, 

Misc. No. 3253 (D.C. Cir. 1968); Stebbins v. Keystone Insurance 
Co., No. 3583-69 (D.D.C.) (pending); Stebbins v. Continental 
Insurance Co., et al., Civil Action No. 2407-69 (D.D.C.), appeal 
pending, No. 33,555 (D.C. Cir.); Stebbins v. Nationwide Mutual 
Insurance Co., 382 F.2d 267 (4th Cir. 1967), cert. denied, 3090 

D.s. 910 (1968); Stebbins v Nationamde Mu tual Insurance Co., 

Civil Action No. 373 GS-A (E.D. Va.) (pending). Other actions 
prought by plaintiff not based on claims of racial discrimination 
in employment include: Stebbins v. George Washington University, 

No. 5044, order affirming dismissal (D.C. ct. App. March 20, 1970), 
leave to appeal denied, No. 24,069 (D.C. Cir. May 8, 1970); Stebbins 
v. Blue Cross Blue Shield & Teachers Insurance & Annuity Ass'n o 
America, Nos. 4873 & 4909, order affirming dismissal (D.c. ct. App. 
1969), leave to appeal denied, No. 23,937 (D.C. Cir. Mar. 24, 1970), 
petition for cert. pending, No. 2341 Misc. Oct. Term 1969. 


provide him with access to a library in order that he may | 
continue his "research" (Tr. 37). 
X | 


18. The filing of the instant action against INA is 
part of a planned procedure of attacking in court many major 
insurance companies by accusing them of racial discrimination 
because of plaintiff's failure to secure a position with them 
(Tr. 63-64). | 

19. William Smedley V is the Secretary (Personnel) 
of Insurance Company of North America and a senior personnel 
specialist with more than 16 years experience at INA. He has 
filed an affidavit in support of the Motion for Summary Judgment 
setting forth in considerable detail the basis for his profes- 


sional conclusion that plaintiff is not qualified for employment 
3/ | 


as a claims adjuster in the insurance industry. 


20. The Office of General Counsel of the United States 
Equal Employment Opportunity Commission (EEOC), the agency 
4/ 
charged by law with the administration and conciliation of 


| 

I 
3/ After defendants filed the Motion for Summary Judgment on 
March 26, 1970, and submitted an affidavit of William Smedley 
V in support thereof, plaintiff filed a Notice on March 27, 1970, 
seeking to depose Mr. Smedley. Defendants have not resisted 
plaintiff's effort to depose Mr. Smedley. Plaintiff then ‘sought 
to postpone taking the deposition and Judge Sirica, on April 21, 
1970, agreed to a brief postponement until April 30, 1970, However, 
‘plaintiff filed his Opposition to Motion for Summary Judgment on 
April 30, 1970, and evidently abandoned his effort to depose Mr. 
Smedley. There is no indication that Mr. Smedley was unwilling 
or unable to be deposed on the date specified in Judge Sirica's 
order. 


4/ See Civil Rights Act of 1964, §705, 42 U.S.C. §2000e-4. 


disputes arising under Title VII of the Civil Rights Act of 1964, 


as amended, 42 U.S.C. §2000e, et seq., was granted special leave 


of the Court to participate in oral argument as amicus curiae. 


The EEOC represented that, in its opinion, based upon the record 
filed herein, defendants have nad unlawfully discriminated 
against plaintiff on the basis of race in their failure to 
employ him, relying on the fact that plaintiff has failed to 
submit to INA an application form for employment and on the clear 
demonstration by the record that plaintiff lacks the qualifica- 
tions for any position in the claims and technical departments 

in the insurance industry. 

21. The job of claims adjuster in an insurance company 
is a professional level position and requires a person of mature 
judgment and financial prudence. The post carries with it a 
broad range of discretion to pay claims up to $500 without prior 
approval by supervisory personnel, and the use of an expense 
account and company automobiles without day-to-day supervision 
or auditing. Claims adjusters deal constantly with present and 
potential policyholders and are INA's principal contacts with 
the public. (Smedley Affidavit §§11, 13) 

22. Although plaintiff refused to complete and submit 
the application form sent him by INA, plaintiff's deposition 
testimony contains substantially all the information about which 


the application inquired (Tr. 32-58). 


-ill- : 
23. Plaintiff testified in his deposition that he has 
an income of between $40 to $50 a week from an investment in a 
business (Tr. 47-48). However, when asked to identify this 


business, plaintiff changed his testimony to state that this 


service in World War II (Tr. 48-49). 


income is merely drawn from cash he earned during military 
| 


24, Although plaintiff earned a substantial sum of 
money during his military service in World War II, he has kept 
the bulk of his estate in an envelope in the form of cash and 
has not invested or deposited it in a bank (Tr. 48-49). He 
testified that he has "no idea" of the amount he has taken out 
of capital since 1966 (Tr. 51 ). : 

25. Plaintiff testified that since 1966 he has "done 
some research" (Tr. 46) and that “he might take a part-time job 
with anybody" (Tr. 47). He also stated that his "last employ- 
ment was in 1966" (Tr. 36). In interrogatories propounded by 
defendants to plaintiff, plaintiff refused to identify the jobs 
he held since 1960, except for one position which was terminated 
in 1961. This information is inconsistent with sworn allega- 
tions made by plaintiff in an affidavit filed with this Court 
in Emmett J. Stebbins v. George Washington University, Civil 


5/ 
Action No. 195-69 (affidavit filed February 27, 1969). In that 


affidavit plaintiff stated that he was employed by George Wash- 


ington University Hospital from January 11, 1967, .to January 6, 


1969. The Court is not determining which of the two inconsistent 
statements, if either, are factually correct. 

26. Plaintiff testified that he attended law school, 
not to become a Lawyer, but "to set up a criminal racket .. - AW 
Plaintiff testified to his belief that a knowledge of law would 
enable him to be more successful in such a venture (Tr. 39-40). 

27. Plaintiff has not genuinely sought employment 
with INA. 

28. Plaintiff has demonstrated a lack of candor in 
statements he has made under oath, a lack of the elementary 
financial prudence necessary for a position of fiscal responsi- 
bility in the insurance industry, 2 lack of stability, no mean- 
ingful interest in the business world, and an absence of any 


definite career direction. 


— 


5/ This case was transferred to the Court of General Sessions 
py Judge McGuire when he concluded that plaintiff's claim 

would not reach the jurisdictional amount. See also Stebbins v. 
George Washington University, affirming dismissal by Court of 


General sessions, No. 5044 (D.C. Ct. App. March 11, 1970), 
leave to appeal denied, No. 24,069 (D.C. Cir. May 8, 1970). 


CONCLUSIONS OF LAW 


| 
1. This Court has jurisdiction over this case pursuant 


to Section 706(e) of the Civil Rights Act of 1964, 42 U.S.C. 
6/ 


§2000e-5(e). : 


2. Plaintiff has submitted no counter affidavits in 
opposition to the Motion for Summary Judgment, as required by 
Rule 56(e), Fed. R. Civ. P., although he had ample opportunity 
to do so. Defendants' affidavits in support of the Motion) for 
Summary Judgment stand unchallenged. Furthermore, plaintiff has 
filed no "statement of genuine issues" setting forth material 


facts as to which he contends there exists a genuine issue 
necessary to be litigated, as is required by our Local Rule 9(h). 


Defendants have complied with that rule by filing a Statement 
| 


of Material Facts as to Which Defendants Contend There Is No 
Genuine Issue. Applying the standards recently set forth by the 


United States Supreme Court in Adickes v. S. H. Kress & Co., 398 


U.S. [398 U.S.L.W. 4434, 4437-4439] (June 1, 1970), defendants 
have fully sustained their burden of demonstrating that there is 
no genuine issue as to any material fact in this case and that 


defendants are entitled to a judgment as a matter of law. 


| 
| 
| 
| 
i 
i Eee | 


| 
-6/ The Court intimates no view no plaintiff's claim that Section 1 
Of the Civil Rights Act of 1866, 42 U.S.C. §1981, provides an 
alternative basis for jurisdiction in cases charging racial 
discrimination in employment. ats 


3. The record in this case contains sufficient 
information -- mostly based on plaintiff's own sworn testimony 
on deposition -- to permit a conclusive determination as to 
plaintiff's employability in a position of fiscal trust in 
the insurance industry. 

4, By reason of the fact that plaintiff has refused 
to file an application for employment with INA, defendants did 
not discriminate against plaintiff on account of his race when 
they declined to hire him for employment and defendants therefore 
have not committed any unlawful employment practice as to 


plaintiff within the meaning of Section 703(a)(1) of the Civil 


Rights Act of 1964, 42 U.S.C. §2000e-2(a) (1). Cf. Stebbins v. 


Allstate Insurance Co., No. 22,971 (D.C. Cir. May 19, 1970) 
(unreported order affirming grant of summary judgment for 
defendants). 

5. This record demonstrates that plaintiff is so lack- 
ing in elementary financial prudence, candor, stability, meaning-— 
ful interest in the business world, and definite career direction 
that no prudent insurance company could reasonably offer to employ 
him in a position of fiscal trust and the refusal of defendants 
to do so is in no way based on plaintiff's race. Accordingly, 


on this record, thee is no basis, as a matter of law, by which 


plaintiff could establish that defendants engaged in an unlawful 
employment practice within the meaning of Section 703 (a) (1)) of 
the Civil Rights Act of 1964, 42 U.S.C. §2000e-2 (a) (1), and 


summary judgment is therefore appropriate. 


ORDER 


1. On the basis of the foregoing Findings of Fact and 
Conclusions of Law, it is 

ORDERED by the Court that Defendants' Motion for | 

. Summary Judgment be, and it is hereby, granted, and that | 
judgment be entered herein in the defendants' favor and against 
the plaintiff dismissing the complaint with prejudice. : 

2. Upon consideration of the Application filed Herein 
on April 27, 1970, by Plaintiff for an Order Holding Defendants 
in Contempt for Refusal to Obey an Order of this Court, and the 

' Opposition thereto filed with accompanying affidavits on May 4, 
1970, it is 

ORDERED by the Court that Plaintiff's Application be, 
and it is hereby, denied. 

3. Upon consideration of the Motion filed herein on 
May 16, 1970, by Plaintiff for an Order to Compel Answers to 


Interrogatories Served Upon Defendants, and the Opposition thereto 


filed on June 1, 1970, and the Motion of Defendants filed herein 


on March 31, 1970, for Protective Order, or in the Alternative, 


for an Enlargement of Time to Answer or Object to Plaintiff's 
Interrogatories (Set #2) and the Opposition thereto filed on 
April 6, 1970, it is 

ORDERED by the Court that said Motions be, and they are 


hereby, denied as moot. 


/S/ JOHN H. PRATT 
U. S. DISTRICT JUDGE 


Dated: June 30, 1970 
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REPLY BRIEF FOR APPELLANT 


I 
Exceptions To Mutuality: Defensive 
And Offensive Assertion Of Collateral Estoppel. 
Bigelow vs. Old Dominion Copper Mining & Smelting 
Co. (1912), 225 US 111, at pages 127-28. 

The plea is allowed in "vicarious liability cases" where the relation- 
ship between defendants in the two suits has been that of principal and agent, 
master and servant, or indemitor and indemitee. Appellees concede. that the 
defense of "collateral estoppel" is unavailable to them at page nine of their 

; Brief: While the defendants in this instant case are not the same as the de~ 
r | 
| £endants in that case and are not in “privy or have liability. "derivativet 
from those defendants, . . .* This Court stated at page 718, N17 F 2a 


Ty €135 US App DC 1:6), Lober v. Moore, (1969):----- 


S$. ° , . consequently it is settled that a 
judgnent exonerating a servant or agent from 
liability bars a subsequent suit on the same cause 
of action against the master or principal based solely 
on respondeat superior. And conversely; it is the 
prevailing rule in the federal and state courts that 
@ judgment excusing the master or principal from 
liability on the ground that the servant or agent 
was not at fault forecloses a subsequent suit against 
the latter on the same claim." REE or SEES 
onitted) 


Commentaries: 35 Geo Wash L R 1010, at pages 1015 & 1019, "The Impacts Of . 


Defensive And Offensive Assertion Of Collateral Estoppel By A Non-party* (1967); 
and "Procedural Aspects Of Res Judicata/Preclusion" - by Allan D. Vestal, 1 


Univ, Toledo LB R25 (1969). Appellees' argument is without merit. 


AEDS 

Congress Divested Ex0C Of Litigating 

Responsibilities. 110 Congressional 

Record 12723 ~ Twelfth, and 1188. 

The Equal Employment Opportunity Cormission has not any authority 

statutory or otherwise to participate in these proceedings, notwithstanding 
its assertion that "it is in the public interest that the Commission present its 
views to the Court.! The House enacted version of Title VII of the Civil Rights 
Act of 196) was designed ‘to give the EEOC litigating responsibilities, but the 
Senate modified that provision at page 12723 - 12th,110 Congressional Record ~~ 
“Twelfth, A new paragraph (6) is added to paction 705€g) authorizing the Com . 
mission to refer matters to and consult with the Attorney General. This pro- 
<ision/made necessary by the transfer of litigating responsibilities from the 


Commission to the Attorney General.* 78 Stat. 259, 2 USC 2000e-h(£} (6). 


PTR ae Ws RS Aa A 


The present action was brought by appellant, an aggrieved party, under 
‘section 706, subsec*ion (e) z 78 Stats’ 260, 42 USC 2000e-5{e}. It is stated 


at page 1188, 110 Congressional Record = 2 


\ 
\ 
| 
| 

‘ heen i 
i 
| 
\ 
| 


Mr. Saltonstell. We struggled over this section for a long 
_ time. The section has been modified so that 

the Commission itself cannot bring suit, or! 
take part ina suit. . + + ‘This section 
was modified in’ that way; and I believe it is 
one of the most important modifications ‘from 
the House bill, under which, if my memory is 
correct, the CommisSion could bring an action. 
We eliminated that authority because we did not 
feel that the Federal Commission should have 
the right to file suit in its own name in behalf 
of an individual. | 


= | ‘ 
' The provisions of the Act in dispute - h2-USC 2000e-{h), and 4(f) (6), 78 Stati, "_. 
705 (g) (6) to refer matters to the Attorney General with’ | 
recommendations for intervention in a civil action | 
brought by an aggrieved party under section 706, or | 
for the institution of a civil action by the Attorney 
General under section 707, and to advise, consult, and 
assist the Attorney General on such matters. 


- the Commission shall have the power (78 Stat 259, section 705{g) €6)) 


705 th) Attorneys appointed under this section may, at the 
*” @irection of ‘the Commission, appear for and represent 
the Commission in any case in court.- 2s 
Where there are two acts on the same subject the rule of construction 
is to give effect to both if possible. But if the two are repugnant in any of 
their provisions, the latter provision, that is section 705(¢) (6), without any 
repealing clause, operates to the extent of the repugnancy as a repeall of section 
705(h); and even Re sections 705(h) and 705(g) (6) are not in ae ares 
repugnant, yet if section 705g) (6) covers the whole subject of 706 proceedings, 


. ~ . 


and embraces new provisions, plainly shows that section 705(g)} (6) was intended 


as a substitute, or precludes the application of section 705(h) to a 706 pro- 
ceeding. See United States vs. Tynen | (1870), 78 US (Wall.} 88, at page 92; 
Davies v. Fairbain, 3 Howard 636; and Norris v. Crocker, 13 Howard 429. 


COHCLUSION 
For the foregoing reason, appellant should be granted ait the relief 
demanded in the Complaint. 
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' Washington, District of Columbia 20011. 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,658 
ee 
EMMETT J. STEBBINS, 
Plaintiff—-Appellant, 
v. 
KEYSTONE INSURANCE COMPANY, et al., 


Defendants-—Appellees. 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE UNITED STATES 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
AS AMICUS CURIAE 


Questions Presented 


1) Did the District Court err in holding that the 


Defendants in this case could properly invoke the defense of 


| 
| 

collateral estoppel with respect to an issue which was not 

essential to the disposition of a prior proceeding? 


2) Did the District Court err in refusing 


| 
to grant punitive damages to the plaintiff in this case? 


3) Did the District Court err in refusing 


to award attorney's fees to the plaintiff in this case, who 


had prevailed with respect to one of his contentions, but who 
| 


failed to secure the relief requested? 


Statement of the Case 


This case is before the Court on appeal from an draex 
of the District Court for the District of Columbia wherein 
Plaintiff-Appellant's complaint, brought under the civil Rights 
Act of 1964, 42 U.S.C. §2000e, et seq., was dismissed, in 


substantial part, on the grounds of collateral estoppel. 


| 
This case is one of a series which Plaintiff—Appellant, 
| 


i 
Emmett J. Stebbins, has brought pro se against the Defiendants- 


Appellees, Keystone Insurance Company and Keystone 
Philadelphia Automobile Club of Philadelphia, Pennsylvania 
(hereafter referred to as Defendants, or collectively as 
Keystone), and it involves one of a number of cases which 
Mr. Stebbins has brought against other insurance companies. 
The relevant facts may be summarized as follows: 

On February 28, 1967, Mr. Stebbins, a Negro, filed in 
the District Court for the District of Columbia, his first 
pro se civil action (Civil Action No. 466-67) against Defendants, 
alleging that Defendants had discriminated against him on the 
basis of race in violation of the Civil Rights Act of 1964, 
by refusing to hire him as a claims adjuster, on or about 


November 12, 1966. This action ("Keystone I") was dismissed 


pursuant to Rule 37(a) of the Federal Rules of Civil Procedure, 


because of Plaintiff's failure to comply with the District 
Court's Order that he submit to the taking of his deposition. 
Plaintiff appealed from that Order to this Court, and this 
Court affirmed Stebbins v. Keystone Insurance Co. (I) (Misc.No. 
3253). 

On August 21, 1968, Mr. Stebbins filed a second pro se 
civil action under Title VII of the Civil Rights Act of 1964, 
again in the District Court for the District of Columbia, 
against these same Defendants, and based on the identical 


<= 


issues raised in KeystoneI. 1/ This action (Keystone II) 


was dismissed on the ground of res judicata, and the dismissal 
| 


. | 
was again affirmed by this Court. Stebbins v. State Farm 


Mutual Automobile Insurance Co., 413 F.2d 1100, 1102 (C.A. 


D.c., 1969) cert. denied, 396 U.S. 890, 90 S.ct. 194 (1969). 


On December 19, 1969, Mr. Stebbins filed the instant 
: | 
case, his third pro se civil action against these Defendants 


alleging discrimination on the basis of race. The allegations 
in this action (Keystone III), however, differed significantly 
from those in the prior two cases against these Defendants. 


| 
In this case Plaintiff alleged jurisdiction under the Civil 


Rights Act of 1866, 42 U.S.C. §1981, Section One, as well 
| 


as under Title VII of the Civil Rights Act of 1964, and, 


in addition, focused his allegations of discrimination most 
| 


I 
specifically on Defendants' actions in May 1968 and November 
| 
of 1969, rather than on Defendants' conduct in November of 


1966 (Paragraphs III(e) and (f), Plaintiff's Complaint) . 


Plaintiff maintained, however, that from 1966 through 1969 
| 
In his second action Plaintiff alleged: "That Plaintiff 
incorporates by reference and made a part hereof all 
allegations contained in Complaints filed in Civil Action 
numbered 466-67, Stebbins v. Keystone Insurance Co., et al." 
. | 


the position: which he was being denied was that of Property- 
casualty Adjuster. (Paragraphs II(b) and (e}, Plaintiff's 


Complaint). 


Shortly before bringing his action in the instant 


case (Keystone III), Mr. Stebbins brought a similar action, 
in the District Court for the District of Columbia, against 
the Insurance Company of North America (hereafter INA), 
alleging racially discriminatory denial of job opportunities, 
in contravention of both Title VII of the Civil Rights Act 
of 1964, and the Civil Rights Act of 1866. In that case 
(Civil Action No. 2848-68), Plaintiff alleged that, as part 
of its practice of refusing to hire Negroes for the positions 
of Claim Examiner, Adjuster, Supervisor, Technical Representa- 
tive and Manager, Defendant IN& had discriminatorily refused 
to provide him with information concerning such positions, 
from and after April 8, 1969. (Paragraphs 6, 9(a), 5(a) and 
4(e) of Plaintiff's Complaint in Civil Action No, 2848-69) . 
Mr. Stebbins litigated the case against INA concurrently 
with the instant case, and the proceedings resulted in a 
decision and Order on June 30, 1970. 

The District Court's Order in the INA case dismissed 
Mr. Stebbins' complaint with prejudice. In the Findings of 


Fact and Conclusions of Law which accompanied that Order, 


-5- 


the Court held that INA. had not refused to hire Mr. Stebbins 

on the basis of race, but had refused to offer him employment 
both because Mr. Stebbins had refused to submit a formal 
application for employment, and because INA possessed information 
which demonstrated that Mr. Stebbins was unqualified to hold 


the kind of position he purported to seek (Findings of Fact 


15, 22 and 28, Conclusions of Law 3, 4 and 5). 
| 
The hearing in the instant case was held on July 1, 1970, 


two days after. the Order had been entered in Mr. Stebbins’ 
case against INA. At the hearing Mr. Stebbins urged the 
Court to grant summary judgment as to his allegations that 
Defendants had retaliated against him, in violation of Section 
704(a); 42 U.S.C. §2000e-3(a) and the Civil Rights act of 


1866, by sending him a letter on November 26, 1969. (re, 


p- 13). _2/ The letter read, in pertinent part: 


2/ References to the transcript of the proceedings below 
in the instant case will be designated "Tr.", as above. 


In any event, because of the seemingly 
endless harassing litigation you have 
instituted against this Company without 
good cause and without basis in law or 
fact, the Keystone Insurance Company would 
not be interested in any application filed 
by you for any job. 
Sincerely yours _ 
Signed: Bernard T. Clothier 
Bernard T. Clothier, 
Secretary 
(Paragraph III(e), Plaintiff's 
Complaint, Civil Action No. 3583-69) 
At the same time the Court inquired of Mr. Stebbins whether 
the question of his qualifications for employment with 
Keystone might be best litigated in the INA case, and 
Mr. Stebbins agreed that it would indeed be best to litigate 
thatissue in just one case. (Tr., pp. 23-24). 

On July 8, 1970 the Court entered a Memorandum Opinion, 
holding that Mr. Stebbins' Motion for Summary Judgment should 
be granted "to the limited extent of a declaration that 
the [above-quoted] portion of Keystone's letter was in 
violation of Title VII of the Civil Rights Act of 1964...." 
The Court held further, however, that the remainder of 


Mr. Stebbins' complaint must be dismissed. On this point 


the Court reasoned that, since Mr. Stebbins had been adjudicated 


to be unqualified for the kind of position which he sought, 


Mr. Stebbins could not maintain in this action that he was 


-7- 


: ; 
qualified for the same kind of position, and that, therefore, 


he had no right to claim relief under any aspect of the com— 


| 
plaint. An Order granting summary judgment with respect to 


| 
the letter of November 26, 1969, and dismissing the remainder 


of the Soe was entered on July 22, 1970. 


Mr. Stebbins has appealed from the July 22, 1970 order, 


on various grounds, principal among which seem to be: 3/ 
(1) That the District Court erred in 
applying the doctrine of collateral 
estoppel, since the issue of his quali- 
fications for a position with Keystone is 
different from the issue of his qualifica- 
tions for a position with INA; 
(2) That the District Court erred in 
refusing to grant him relief on the Servis 


of his lack of qualifications for the posi-| 
| 
tion he sought, since relief is available | 
| 
under the Civil Rights Act regardless of the 


qualifications of a particular plaintiff; 


(3) That the District Court, after holding 
that the civil Rights Act of 1964 had been 
| 


violated, erred in not providing an adequate 


| 
remedy, such as injunctive relief or punitive 


damages; and | 


3/ See Plaintiff's Statement of Points On Appeal. 
-3— 


(4) That the District Court erred in failing 
to provide him, the prevailing party, with 


reasonable attorney's fees. 


The Equal Employment Opportunity Commission (hereafter 
the Commission) determined that this case may significantly 


affect the Commission's interpretation and administration 


of Title VII of the Civil Rights Act of 1964, 4/ and therefore 


requested leave to file a brief amicus curiae, which was 
granted, over Mr. Stebbins’ Objection (Reply Brief for 


Appellant, Argument II), on December 10, 1970. 5/ 


4/ The Commission is also aware that several of the issues 
involved in this appeal are currently being litigated in 
other contexts before other Courts. The issue of whether 
an individual who has sought employment primarily in 
order to bring a test case is before the Fourth Circuit 
in Lea v. Cone Mills Corp. (No. 14,068, pending decision) 
See Lea v. Cone Mills Corp., 301 F. Supp. 97, 102 (M.D. 
N.c., 1969). The issue of whether punitive damages are 
available under Title VII is before the District Court for the 
District of Utah in Tidwell v. American Oil Co. (Civil 
Action No. C-240-68). See Tidwell v. American Oil Co., 
__F. Supp._, ___EPD 4 , 2 FEP Cases 1121, 1123 
(D. Utah, 1970). The issue of whether attorney's fees 
must ordinarily be given to a prevailing plaintiff under 
Title VII is before the Fourth Circuit in Robinson v. 
Lorillard Corp. (No. 15,098). See Robinson v. P. Lorillard 
Co., _F. Supp., 62 LC 49427, 2 FEP Cases 465, 471 (M.D. 
N.C., 1970). 


See Love v. Pullman Co., 430 F.2d 49 (C.A. 10, 1970) 
(Commission as intervenor); Vigil v. American Telephone & 
Telegraph Co., _F. Supp-__, 61 LC 49321 (D. Colo., 1969); 


Stebbins v. Insurance Co. of North America (D. D.c., Civil 
Action No. 2036-70, Order of January 5, 1971). 
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DISCUSSION 


I. Collateral Estoppel Is Ordinarily 
Applied Only With Respect To Facts 


Essential To The Adjudication Of 
The Issues Presented In Prior Liti- 


gation. 


The instant case presents, in circumstances which are 
rare if not unique, several exceedingly difficult questions 


concerning the application of the doctrine of collateral 


estoppel. 6/ The most difficult of these, in the Commission's 


view, is whether an adjudication that an individual is unquali- 


fied for a broad category of positions may properly be held 


Apparently this is the first case in this Circuit [to present 
squarely the issue of whether mutuality is required for the 
application of the doctrine of collateral estoppel. The 
Commission will not discuss that aspect of the case, however, 
since this Court has had occasion recently to express it views 
on the question both in Lober v. Moore, 417 F.2d 714, 716-217 
(C.A. D.C., 1969) (dicta) “and in Truck Drivers and_ Helpers, 
Local 728 v. NLRB, 415 F.2d 986, 989, n.6 (C.A. D.c., 1969) 
(dictum), and since the decision below seems to be fully 
supported by this Court's position as enunciated jn those 
cases. | 


collaterally to estop that individual from asserting in a 
subsequent proceeding that he has been discriminated against 
in the denial of a particular position, particularly where 


the prior adjudication was not necessary in the circumstances 


of the case. 


The Commission is concerned that the District Court's 


holding, unless limited to the unusual facts of this case, 

will stand as an extremely dangerous precedent in the area of 
civil rights litigation. The holding below is that it is 
proper for a Court to determine the qualifications of an in- 
dividual for employment in an entire industry, whether or not 
that issue is presented for decision, and that every firm within 
that industry may thereafter assert that the issue of that 
individual's qualifications has been conclusively determined. 
Furthermore, since the holding of the INA case, insofar as it 
estops the plaintiff in this case, is based solely upon an 


assessment of his character and personality, 7/ the decision 


37/ As Mr. Stebbins has noted (Plaintiff's Statement of Points 
on Appeal, p.2) Keystone has not shown that the position as 
sought with'them is similar to the positions in question in 

(continued) 


below appears to stand for the proposition that a court may, 
unnecessarily, disqualify an individual for employment in an 
industry for a considerable and indefinite period of time. 


| 
_For the passage of considerable time would seem necessary to 


allow a plaintiff to demonstrate that his character and per- 
| 
sonality ce: changed sufficiently so that he should be allowed 


to relitigate the issue of his qualifications over the defense 


of collateral estoppel. See Anderson v. United states, 126 F.2d 
| 


169 (C.A. 3, 1942). 


The Commission is aware that Mr. Stebbin's repetitious 
litigation constitutes a strain upon the resources, and sometimes 


the patience, of the courts. 8/ We urge the Court, however, in 


(continued) 


the INA litigation, except for a similarity of job titles. 
Therefore the estoppel must rest onthe INA Court's findings 
(Nos. 23 through 25, and 28) that Mr. Stebbins lacks the 
honesty and stability presumably required for any position 
in the insurance industry which might be remotely similar to 
those there in question. : 
It was for this reason that the Commission suggested to the 
Court below (Transcript, p. 21) that the doctrine of collateral 
estoppel might be helpful in the disposition of the case. 
(continued) | 


attempting to deal with that problem, to consider the adverse 
impact which an affirmance of the decision below might have on 
the rights of a great many other individuals, at least as deserving 


as Mr. Stebbins, 9/ and a good deal less able to protect their 


rights.10/ Many individuals, for example, have either had lapses 


(continued) 

It is regrettable that at that time, the Commision had not 
considered fully the implications of such a holding, nor 
whether it accorded with the established principles concerning 
collateral estoppel. 


The Commissimdoes mt intend to imply that Mr. Stebbins’ 
claims are without substance. Indeed the kind of statistics 
which he introduced in the INA litigation (Plaintiff's Ex- 
hibit A) have been held sufficient to support a finding of 
racially discriminatory employment practices by several Cir- 
cuit Courts. See, e.g., Parham v. Southwestern Bell Telephone 
Co., __F.2d___, 3 EPD q8021, 2 FEP Cases 1017 (C.A. 8, 1970); 
Jones v. Lee Way Motor Freight, Inc., 431 F.2d 245 (C.A. 10, 
1970); U.S. v. Hayes International Corp., 415 F.2d 1038 (C.A. 

5, 1969). The Commission only wishes to indicate that, whereas 
Mr. Stebbins might not suffer severely from an adverse deter- 
mination of his case, since he is in no apparent need of 
employment (Findings of Fact Nos. 23, 24 and 25, Civil Actm 
No. 2848-66), most,. Title VII plaintiffs are not so fortunate 


See, e.g-, Sanchez v. Standard Brands, Inc., 431 F.2d 455 
(C.A. 5, 1970). 


| 
of character, or have been placed in circumstances which might 
| 


render their character questionable, but it should not follow 


that they should therefore be barred, for an extensive period 
of time, from establishing their qualifications for vast cate- 
| 


| 
gories of jobs. See Gregory v. Litton Systems, Inc., 316 F.Supp. 
401 (C.D. Calif., 1970). | 


The difficulties and'the dangers implicit in this case 
| 
grow directly out of the disposition of the INA litigation. 
There the Court found specifically that the position of claims 


adjuster in an insurance company requires a person of mature 


'26).. The 


judgment and financial prudence. (Finding of Fact No. 


Court further found generally that Mr. Stebbins was not qualified 
for a position of financial prudence in the insurance industry. 
{ 


(Finding of Fact No. 28). The position which Mr. Stebbins sought 
with Keystone appears from the pleadings in this case to be that 
of claims adjuster ("Property-casualty Adjuster"), and therefore 


the issue adjudicated in the prior litigation appears to be the 


| 
same that was presented in this case. 


An analysis. of the issues presented in the INA case, 


however indicates that the general finding with respect to Mr. 
’ | - 
Stebbins qualification was not necessary to the determination 
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which the Court reached. Furthermore, under the established 
principles governing the application of collateral estoppel, 
an issue cannot be concluded by a prior judgment, unless the 
finding with respect to that issue was necessary. to the judg- 
ment rendered. Norton v. Larney, 266 U.S. 511, 45 S.Ct. 145 


(1925); Fibreboard Paper Products v. East Bay Union of Machinists, 


Local 1304, 344 F.2d 300 (C.A. 9, 1965); Landon v. Clark, 221 


F. 841 (C.A. 2,'1915). See also Laughlin v. U.S. 344 F.2d 187, 
190 (C.A. D.c., 1965). Thus unless this Court finds justifica- 
tion for an exception to the ordinary rules governing collateral 
estoppel in the unusual circumstances of this case, the District 
Court's holding with respect to collateral estoppel must have 


been in error. 


The precise issue which seems to have been presented in 
the INA case was whether INA had discriminated against Mr. Steb- 
bins by refusing to provide him with certain information con- 
cerning various positions in the "Claims Department" (Paragraph's 
4(b) and (c) of Plaintiff's Complaint). The Cairt seems to have 
found that INA made every effort to provide Mr. Stebbins with 


the information he requested, and did in fact provide him with 


all available information relevant to his inquiries (Findings 
No. 10 and No. 12). Mr. Stebbins, however, also alleged generally 


| 
that INA had deprived him of job opportunities, as part of its 


alleged practice of denying job opportunities to Negroes as a 


class. (EEE 4(da), Plaintiff's Soe SYS “the court 
apparently construed this allegation as an allegation of failure 
to consider him for. employment, and held that INA had not refused 
to consider Mr. Stebbins for employment because of his race, but 
because he had not submitted an application for employment. 


| 
(Findings of Fact No. 13 and No. 15; Conclusion of Law No. 4). 


The findings discussed above appear to be Ens only 


findings necessary to resolve the issues presented in ‘the INA case. 


The finding with respect to Mr. Stebbins' qualifications for the 
position cannot have been essential, since the Court held that 

| 
Mr. Stebbins had not applied for employment, and that it was 


therefore reasonable for INA not to consider him for the position. 


The implication of the holding is that unless Mr. Stebbins had 
| 
applied, INA need not consider him whatever his qualifications 


should prove to be, since INA would not otherwise know whether 
| 


he did in fact desire to be considered for employment, nor 


the position for which he desired to be considered. 11/ 


Purthermore-even INA recognized that no finding with 


respect to Mr. Stebbins' alifications was necessary to. resolve 
qu 


the issues presented, as is clear from INA's Memorandum in Sup- 


port of Summary Judgment which summarized (at pp- 9-10) the- 
argument with respect to his qualifications as follows: 
Were plaintiff to submit an application 
for employment as claims representative, 
these serious defects of character will 
be an insurmountable obstacle as to his 
employnient in a position carrying a broad 
range of financial independence and dis- 
cretionary authority. (Emphasis supplied). 

It seems clear, then, that the District Court's holding 
with respect to collateral estoppel contravened the established 
principle that only findings necessary to a judgment can preclude 
relitigation of the issue in a subsequent proceeding. Further- 


more the policy underlying the rule does not indicate that an 


exception is appropriate in the circumstances of this. case. 


Mr. Stebbins' testified on deposition that he had not been 
provided with sufficient information to determine whether 
or not he wanted any particular position. Deposition sub- 
mitted by INA in Support of Summary Judgment, p. 32. 
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The rule that only facts necessary to a decision are 
conclusively foreclosed in subsequent litigation is nen in 
the policy of protecting the litigant from consequences which 
he could not reasonably anticipate. It is felt that an indivi- 
dual can reasonably be expected to litigate fully only those 
issues of central importance to a case, and that it is there- 
fore unfair to preclude him from establishing in a subsequent 
proceeding, 5 matter which was only peripherally involved ina 
previous case. The rule is thus based on the proposition 
that an individual is entitled to one opportunity to litigate 
an issue fully, under circumstances where he should reasonably 
be aware of the consequences which will flow from his failure 


to do so. 12/ Thus the policy underlying the rule 


12/ See Laughlin v. United States, supra, at 192. See also 
The Evergreens v. Nunan, 141 F.2d 927, 929 (C.A. 2, 1944) 
wherein Judge Learned Hand notes that it is unreasonable 
even to expect a litigant to fully establish every fact 
that is necessary to the result in a given case since: 


The stake in the first suit may have . 
been too small to justify great trouble 
and expense...and the chance that a fact 
decided in it...may later become important | 
to the parties may have been extremely remote. 
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would be satisfied in this case only if the Court should hold 
that Mr. Stebbins could and should reasonably have foreseen the 
consequences which would flow from failing to litigate fully 


the issue of his qualifications for employment with INA. 


It is clear from the record in the INA case that 


Mr. Stebbins did not litigate the issue. (Transcript, pp. 14- 


16, Civil Action No. 2848-69). If he had chosen to do so, he 
might have been able to reconcile or explain some of the inconsis- 
tencies which served as the basis for the finding with respect 

to his honesty.13/ (Findings of Fact Nos. 23, 24, 25 and 28). 
Furthermore he may have been able to dispute the finding with 


respect to his stability, to the extent that it was based on 


Mr. Stebbins’ testimony on deposition, on the personal 
subject of his income, can be characterized more certainly 

as evasive than as inconsistent. On the subject of his past 
employment, his statement that he had not been employed 

since 1966 (Transcript, p-36) might be explained by his 
@istinction between "official employment" and "part-time job" 
(franscript p. 47). Similarly Mr. Stebbins may have distin- 
guished between the capital which he had in cash, (Transcript, 
p- 48) which he did not invest (Transcript, p- 49) and the 
rest which he invested (Transcript, P- 48). 


his repeated attacks on the employment practices off insurance 
; \ 


companies (Findings of Fact Nos. 17, 18 and 28). It does mt 
seem unreasonable, much less symptomatic of instahility, to 


attack as discriminatory the practices of companies wiith 


employment statistics such as those contained in Plaintiff's 


Exhibit A. Compare: Parham v. Southwestern Bell Telephone 


Co., supra; U. S. v. Hayes International Corp., supra. 


Mr. Stebbins was aware, however, that INA sought to 


have the Court dispose of that case, at least alternatively, on 


the broad issue of his qualifications for employment in the 
| 
industry, and that INA did so precisely in order to foreclose 


future litigation by Mr. Stebbins (See INA's Memorandum of Points 
and Authorities in Support of Summary Judgment, pp. 16-22) . But 


it does not follow that Mr. Stebbins should have been aware that 
i 
the finding with respect to his qualifications would or could 


be invoked by Keystone. Keystone raised neither the issue of 


his qualifications, nor the issue of collateral estoppel. (See 
Keystone's Motion to Dismiss). Furthermore, given the prevailing 


state of the law, Mr. Stebbins can justly claim surprise at the 


use to which the doctrine of collateral estoppel was put in this 
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case. 4/ fThus Mr. Stebbins could not reasonably have forseen 
how costly his failure to dispute the issue of his qualifica- 


tions would prove to be. 


But even if the policy underlying the rule had been 


satisfied in this case, there are additional reasons which 


suggest that a Title VII litigant should not be estopped with 
respect to an issue that was not essential to a judgment in 

prior litigation. Title VII plaintiffs are ordinarily indivi- 
duals of limited means engaged in litigation against institu- 


tions possessing! extensive resources. 15/ Therefore it would 


Prom the Commission's research it does not appear that this 
Court has indicated, as it has with respect to the issue of 
mutuality, that there may be exceptions to, or a relaxation 
of, the xe quirement with respect to essential issues. Even 
if the Court had done so however, it could not presume that 
a pro se plaintiff, even one with a legal background, would 
be familiar with such develépments. 


Thus the Fifth Circuit has characterized the ordinary Title 
VII suit as a David and Goliath confrontation. Jenkins v. 
United Gas Com, 400 F.2d 28, 33 (C.A. 5, 1968). 


seem to be particularly unfair to force such plaintiffs: to 
litigate issues which are not essential to a case, onjpain 


of foreclosure should those issues arise in subsequent pro- 


ceedings, merely because an institutional defendant has sought 
to establish the irrelevant. Such a requirement could only | | 
encourage defendants to engage in unnecessarily extensive and 
time consuming litigation with plaintiffs particularly ill- 


equipped to sustain the financial burden which such proceedings 


entail. 


Thus the holding of the District Court with respect to 


i | 
the issue of collateral estoppel is contrary to the principles 


and policies governing the application of that doctrine, and in 


| 
conflict with the purposes of Title VII of the Civil Rights 
| 
Act of 1964. ‘Therefore the decision of the District Court with 


respect to that issue should be reversed. 


II. punitive Damages Are Available, In 
Appropriate Cases, Under Both The 


i s 66, and Under 


nore VII Of The Civil Rights Act of 


The District Court held that Keystone's letter to 
Mr. Stebbins expressing a refusal to consider him for any 
position, because of his Title VII litigation against the 


Company, constituted a violation of Section 704(a), 42 U.S.C. 


§2000e-3(a). 16/' That holding is fully supported both by the 


The District Court therefore implicitly found canpliance 
with the jurisdictional prerequisites for bringing suit under 
Title VII, viz-, the timely filing of a charge of discrimina- 
tion, and the timely filing of suit. See Sections 706(d) and 
(e), 42 U.S.C. §2000e-5(d) and (e); Sanchez v. Standard Brands, 
Inc., supra at 457, 460; Cunningham v. Litton Industries, Inc., 
413 F.2d 887 (C.A. 9, 1969). Mr. Stebbins had filed a charge 
alleging retaliation approximately 9 days prior to the date 
of the letter. (See the Affidavit of Robert B. Fitzpatrick 
executed on May 15, 1970 and filed in this case). The send- 
ing of the letter thus constituted an act like and related 

to the retaliation earlier alleged, and could reasonably have 
been expected to be investigated by the Commission and sub- 
ject to conciliation. See Sanchez v. Standard Brands, Inc., 
supra, at 466; Shannon v. Western Electric Co., 315 F.Supp. 
1374, 1375, 1376 (W.D. Mo., 1969). Mr. Stebbins requested 
his Notice of Right to Sue on May 9, 1970 and it was issued 
on May 18, 1970 (See the Affidavit Mr. Fitzpatrick executed 
on May 18, 1970). The District Court appears to have held 
that the statute of limitations of Section 706(e) is not 
defeated if suit is filed prior to a plaintiff's complying 
with the: formality of requesting notice from the Commission. 
See Burnett v. N. ¥. Central R.R. Co., 380 U.S. 424, 428, 

85 S.Ct. 1050 (1965). See also Finding of Fact No. 16, Civil 
Action No. 2848-69. 
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| 
express terms of the statute and by the only authority 


| 
directly in point. Section 704(a) provides in pertinent part: 


It shall be an unlawful employment practice 
for an employer to discriminate against any 
of his...applicants for employment,..because | 
he has: opposed any practice made an unlawful 
employment practice by this title....- 


Mr. Stebbins' resort to the Courts: under Title VII is indis- 


putably a means of opposing practices which, he believes to be 
unlawful under Title VII, and, which as we have noted sboves 

may well be in violation of the Act. Thus Keystone's refusal to 
consider him for employment because of his attacks on such prac- 


tices falls within the express prohibition of Section 704 (a). 


| 
The leading case interpreting Section 704(a), Pettway v-. 


American Cast Iron Pipe Co., 411 F.2d 998 (C.A. 5, 1969) holds 
(at 1002) that an Gonioves need not proceed at his peril if the 
practices which he has alleged prove not to be unlawful, for such 
a result would prevent precisely what Section 704 (a) is intended 


| 
to safeguard - the right of free access to the agencies entrusted 


with the task of eliminating discrimination. Pettway also holds 


(at 1007) that an employer may not penalize an individual 

for protesting discrimination in the proper forum; merely 
because the nature of his protest is highly provoking. Indeed 
the provocation in Pettway was far more serious than that in 
this case, since, as the Fifth Circuit noted (at 1007, n.22), 


it might have been actionable. In short, the present case is 


indistinguishable from Pettway, and the decision below, like 


Pettway, based on the established principle that the right of 
the individual. to seek redress in the forums provided for that 
purpose, clearly outweighs all but the most fundamental rights 
of the accused. NLRB v. Marine & Shipbuilding Workers, 391 U.S. 
418, 88 S.ct. 1717 (1968); Nash v. Florida Industrial Commission, 


389 U.S. 235, 88 S.Ct. 362 (1967). 


Although the Court found a violation of Title VII, 
the Court did not order any form of relief, other than declaring 
that the sentiments expressed in the letter constituted an un- 
lawful employment practice. The Court apparently took the view 
(franscript, pp. 18-20) that Mr. Stebbins could not seek broad 


injunctive relief, since he could not adequately represent an 


aggrieved class. See Johnson v. Georgia Highway Express, Inc., 


| 
417 F.2d 1122, 1125 (C.A. 5, 1969). ‘The Court did Dot order 


that Keystone treat Mr. Stebbins on the basis of his particular 
qualifications, presumably because of the INA judgment that he 
was unqualified, and also because the provocative circumstances 
which gave rise to the letter made it understandable, (Transcript, 
p. 2) and Keystone's admission that it constituted a violation 
(Transcript, pp. 25-26) made it highly unlikely that such a vio- 
lation would be repeated. See Parham v. Southwestern Bell Tele- 


Phone Co., supra at 2 FEP Cases 1023-1024. Compare: 


IBEW, Local 38, 428 F.2d 144, 151 (C.A. 6, 1970). 17/ 


Court held that Mr. Stebbins could not claim damages because he 


was estopped from denying his lack of qualifications for the 


position sought. 


| 
The cases cited above establish the proposition that a Court 
may determine that injunctive relief is not appropriate 
where there are strong reasons to believe that the violation 
will not be repeated. The Commission expresses ho view on 
the Court's apparent determination that the violation here 
will not be repeated, except to note that it appears less 
well founded than the similar determination made in Parham, 
though perhaps better founded than the District court’ s 
determination in IBEW, Local 38. 


If, as the Commission has maintained, the District 
Court was in error in applying collateral estoppel to this 
case, the Court should not have dismissed Mr. Stebbins claim 


for compensatory damages on a motion to dismiss. Rather the 


Court should have allowed the Company to demonstrate that there 


were no vacancies in the position which he sought (Transcript, 
p. 17), or that Mr. Stebbins was not qualified for the position. 
As to his qualifications, Mr. Stebbins should have been allowed 
the opportunity to prove that he was in fact so qualified. 
Presumably his sworn statemerts, introduced in the INA case, could 
have also been introduced in the instant case, but Mr. Stebbins 
should have been afforded an opportunity to explain them, or to 
rebut the inferences drawn by the INA Court. If he chose not 

to do so, the matter could have been disposed of on summary 
judgment. Similarly the issue of no vacancies might well have 
been disposed of on summary judgment. If Keystone had prevailed 
on either issue, Mr. Stebbins could not have demonstrated that 

he was harmed by the violation, and therefore woul not be entitled 


to canpensatory damages. 


Mr. Stebbins asserts that the District Court was in 


error in failing to grant him punitive damages. (Plaintiff's 
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Statement of Points on Appeal, Paragraph I(d), p.-3). it is not 
clear, however,. that punitive damages are appropriate in 
the circumstances of this case. 


Although the Court made no determination on the issue, 


it seems clear that the Court had jurisdiction, as Mr. Stebbins 
maintained, under the Civil Rights Act of 1866. waters Vv. 
Wisconsin Steel Works, 427 F.2d 476 (C.A. 7, 1970) cert. denied 
eis ir 91 $.ct. 137 (1970); Sanders v. Dobbs Houses, Inc., 
431 F.2d 1097 (C.A. 5, 1970). Furthermore Mr. Stebbins is almost 
certainly correct in maintaining that punitive damages are avail-—- 
able, in appropriate cases, under the Civil Rights Act of 1866. 
See: Jones v. Alfred H. Mayer Co., 392 U.S. 409, 414, n. 14, 

88 S.Ct. 2186 (1968) citing Wills v. Trans World.Airlines Inc., 


200 F.Supp. 360 (S.D. Calif., 1961); Adickes v. S.H. Kress & 


Co., U.S.._, 90 S.Ct. 1598, 1642-1643 (1970) (Mr. Justice 
Brennon concurring in part and dissenting in part); Coperci Vv. 


Huntoon, 397 F.2d 799 (C.A. 1, 1968) cert. denied 393 U.S. 940, 


89 S.ct. 299 (1968); Mansell v. Saunders, 372 F.24 573 (C.A. 5, 


1967); Basista v. Weir, 340 F.2d 74 (C.A. 3, 1965). 


It is the Commission's position that punitive damages 


are also available, in appropriate cases, and particularly 


retaliation cases, under Title VII of the Civil Rights Act of 


1964. Punitive damages are most appropriate where the punish- 
ment of the defendant serves not only the interest of the 
plaintiff, but also that of the public. Brown v- Coates, 253 
F.2d 36, 40 (C.A. D.C. 1958); Lampert v.- Reynolds Metals Co., 
372 F.2d 245, 247 (C.A. 9, 1967). Since retaliation prevents, 
not only the complainant, but other potential complai nants.:;, 
from resorting to the fora wherein they can receive redress, it 
is perhaps the most effective means of preserving invidious 
discrimination, Pettway v- American Cast Iron Pipe Co., supra, 
and therefore most destructive of the objectives to which Con- 
gress has afforded the highest priority. Newman v-. Piggie Park 
Enterprises, Inc., 390 U.S. 400, 402, 88 $.Ct. 964, 966 (1968); 
Jenkins v. United Gas Corp., supra, at 32-33 and no. 10; Cul- 
pepper v- Reynolds Metals Co-, 421 F.2a 888, 891 (C.A. 5, 1970). 


Furthermore in retaliation cases: 


The injury actually received is often 
so small that in many cases no effort 
would be made by the sufferer to obtain 
redress, if the private interest were 
not supported by the imposition of puni- 
tive damages. Basista v. Weir, supra, 
at 84, n.12 quoting Missouri-Pacific Ry. 
v. Humes, 115 U.S. 512, 6 S.ct. 110 (1885) 
See, e.g., EEOC v. Plumbers, Local 189, : 
311 F.Supp. 464: (E.D.Ohio, 1970). 


Under Subchapter II of the Labor-Management Reporting 


and Disclosure Act, 29 U.S.C. §§411-415, which like Title VII, 
was enacted to protect the rights of classes of individuals 

| 
against transgression by monolithic industrial institutions, 


the Federal Courts have found punitive damages to be an appro— 
priate remedy. International Brotherhood of Boilermakers Vv. 
Braswell, 388 F.2d 193, 199-201 (Sth Cir. 1968), cert. denied 
391 U.S. 935, 88 S.Ct. 1848 (1968); Patrick v. I.D. Packing Co., 


| 
308 F.Supp. 821, 823-824 (S.D. Iowa, 1969); Sands v. Abelli, 


290 F.Supp. 677, 684-685 (S.D. N.Y., 1968); Farowitz v. Associ- 


ated Musicians, Local No. 802, 241 F.Supp. 895, 909 (S.D. N.Y., 


1965). 18/ The remedial language of Title VII is virtually 


identical with that of the Labor-Management Reporting and 


Disclosure Act. 19/ It should follow, therefore, that punitive 


damages are also available under Title VII of the Civil Rights 


Act of 1964. 


18/ Contra, Cole v. Hall, 35 F.R.D. 4, 7-8 (E.D. N.Y., 1964); 
Burris v. IBT, 224 F.Supp. 277, 280 (W.D. N.Cc., 1963). 
However, Cole and Burris ultimately base their holdings 
on the authority of McGraw v. United Ass'n. of Journeymen, 
216 F.Supp. 655 (E.D. Tenn., 1963), in which the question 
of punitive damages under Section 412 was not before the 
Court. Apparently, the Court in Burris erroneously read, 
out of context, language discussing the McGraw plaintiff's 
actual damages, and assumed that the McGraw Court had be- 
fore it a question as to the availability of punitive 
damages. Thus, the cases contra consist of two incestuous 
decisions of questionable paternity. 


Section 412, 29 U.S.c. §412 reads in pertinent part: 


Any person whose rights...have been 
infringed...may bring a civil action... 

for such relief (including injunctions) 

as may be appropriate. (Emphasis supplied). 


Section 706(g), 42 U.S.C. §2000e-5(g) reads in pertinent 
part: 


If the court finds that the respondent has 
intentionally engaged in...an unlawful em- 
ployment practice...the court may enjoin... 
such unlawful employment practice, and order 
such affirmative relief as may be appropriate, 
which may include reinstatement or hiring of 
employees, with or without back pay.... 
(Emphasis supplied). 
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It is well established however that punitive damages 
are available only when a defendant has committed a calculated 
violation of the law which is particularly reprehensible, 


as judged with respect to the peculiar circumstances of the 


case. Brown v. Coates, supra, at 39-40. Fur thermore in 
assessing whether a particular action is sufficiently wrongful 
to warrant the assessment of punitive damages, the courts may 
consider whether the action, though unlawful, may have been 
understandable given the circumstances which produced it. See 
Barnard v. Wabash R. Co., 208 F.2d 489, 495-496 (c.a. 8, 1953) + 
Mills v. Levine, 233 F.2d 16 (C.A. D.C., 1956) affirming Levine 
v. Mills, 114 A.2a 546 (D.c. Mun. App., 1955) cert. denied 352 
U.S. 858, 77 S.Ct. 86 (1956). Therefore punitive damages 
would be appropriate in the instant case, only if the| court 
should hold that Keystone's refusal to consider Mr. Stebbins 
for employment in any position, under any circumstances, was 
sufficiently outrageous, under the circumstances which produced 
that decision, to constitute a flagrant disregard for their 
obligations padex Title VII. Compare: Brown v. Coates, supra, 


and Espaillat v. Berlitz Schools of Languages, 383 F.2a 220, 


221, 224, n. 12 (C.A. D.c., 1967). 
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III. Under Title VII, Attorney's Fees Are 
Ordinarily Available To A Prevailing 
Party, Whether Or Not He Is Successful 
In Securing Relief. 


Title VII of the Civil Rights Act of 1964 expressly 


provides that attorney's fees are recoverable by the pre- 


vailing party. Section 706(k), 42 U.S.C. §2000e-5 (k) 
provides in pertinent parts: 


In any action or proceeding under this 
subchapter, the court, in its discretion, 
may allow the prevailing party, other 
than the Commission or the United States, 
a reasonable attorney's fee as part of 
costsS....- 


The Supreme Court, in Newman v- Piggie Park Enterprises, 
supra, has held that an identical provision of Title II 
of the Civil Rights Act of 1964 20/ must be liberally 
interpreted. The Court reasoned (at 390 U.S. 402) that 


ee 


20/ Section 204{(b), 42 U.S.C. §2000a-3(b) provides in 
pertinent part: 


In any action commenced pursuant to this 
subchapter, the court, in its discretion, 
may allow the prevailing party, other 
than the United States, a reasonable 
attorney's fee as part of costs... 
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since Congress had entrusted the realization of one of 


the most important public policies to private litigants, 
| 


Congress intended the provision of counsel fees "to 
: | 


encourage individuals injured by racial discrimination 


to seek judicial relief...." : 
The policy advanced under Title VII is at least as 
important, 21/ and its vindication similarly eneeted 
to the private litigant, functioning as a "private Attorney 
General." Jenkins v. United Gas Corp., supra, at 32-33. 
The exact parallels between the language and statutory 
structure of Title “II and that of Title VII, therefore, 
compel the conclusion that the provision for attorney's fees 
under both Titles must be interpreted to provide the same 
result. Thus under Title VII, as under Title II, the pre- 
vailing party "should ordinarily recover an attorney's fee 


unless special circumstances would render such an award 
: | 


unjust." Newman _v. Piggie Park Enterprises, supra, at 966. 
21/ "Racial discrimination in employment is one of the 
most deplorable forms of discrimination known to) 
our society, for it deals not with just an individual's 
sharing in the outer benefits of being an American 
citizen, but rather the ability to provide decently for 
one's family in a job or profession for which he qualifies 


and chooses." Culpepper v. Reynolds Metals Co., | supra, 
at 891. Aras eae 
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Furthermore it has been held under Title VII that 
a party who establishes a violation of the Act constitutes 
a "prevailing party" within the meaning of Section 706(k), 
whether or not he is successful in securing relief. Parham 


v. Southwestern Bell Telephone Co., supra, at 2° FEP Cases 
1024. See also Mills v. Electric Auto-Lite Co., _U.S._, 
90 S.Ct. 616. 625-627 (1970). 

The question’ whether a pro se plaintiff should recover 
attorney's fees under Title VII, however, is one of first 
impression, and one concerning which neither the statutory 
language, nor the legislative history, 22/ provides a 
great deal of elucidation. It must, therefore be resolved 


upon policy considerations. 


A Title VII lawsuit "is perforce a class action for 


employees similarly situated" and as such "has extrme 


importance with heavy overtones of public interest." Jenkins 


v. United Gas Corp., supra, at 32-33. Thus both the public 


22/ See e.g., the Remarks of Senator Humphrey. at 110 Cong. 
Rec. 12,724 (1964): 


Section 706(d) [subsequently remembered 706(k)] 
provides for the award of attorney's fees to 

the prevailing party, other than the Commission 
or the United States. This should make it easier 
for a plaintiff of limited means to bring a 
meritorious suit. 
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and those who might be affected by a Title VII action have 


an important interest in ensuring that Title VII actions 


are litigated by competent counsel. See Johnson v. Georgia 
| 


Highway Express, Inc., 1126-1127 (concerning opinion of 
Judge Godbold); Jenkins v. United Gas Corp. at 33. Further- 


more a Title VII lawsuit presents "complex challenges which 


arenot common to move frequently litigated areas of the 


| 
law," Petete v. Consolidated Freightways, 313 F. Supp. 1271, 


1272 (N.D. Tex., 1970) 23/ and therefore competent counsel » 
23/ oul 


are required to: 


"J imake sure that the Act works, and the 
intent of Congress is not hampered by 
a combination of a strict construction 


of the statute and a battle with semantics." 


Culpepper v. Reynolds Metals Co., supra, 
at 891. 


23/ Compare, e.g., Vigil v. american Telephone & Telegraph 
co., 305 F. Supp. 44 (D. Colo., 1969) with Love v. 
The Pullman Co., 430 F.2d 49 (C.A. 10, 1970) and Gates 
v. Georgia Pacific Corp., _F. Supp-__, 62 LC 49526 
2 FEP Cases 978 (D. Oregon, 1970) with Sexton v. Training 
Corp. of America, _F. Supp-__, 62 Lc q9445, 2 FEP Cases 
682 (W.D. Mo., 1970). 


Thus Congress has provided in Section 706(k) an 
incentive to encourage counsel to undertake litigation 
arising under Title VII. In addition, in Section 706(e), 

42 U.S.C. §2000e-5(e), Congress has authorized the Courts 

to appoint counsel for Title VII litigants who are unable 
to secure legal representation. Petete v. Consolidated 
Freightways, supra; Edmonds v._E. I. duPont deNemours & 

Co., 315 F. Supp. 523 (D. Kansas, 1970). Therefore Congress 
was quite concerned that Title VII plaintiffs should be 


represented by counsel. To the extent that the provision 


of attorneys fees for pro se litigants who could obtain 


counsel would encourage plaintiffs to litigate without the 
benefit, and the safeguard, of adequate legal advice, then, 
such an interpretation may be contrary to the purposes of 
Title VII. 

There are circumstances, however, where the provision 
of attorneys fees for pro se litigants clearly would not be 
contrary to the purposes of the Title. Presumably an 
attorney who litigates on his own behalf may adequately 


safeguard both the public interest and that of those persons 


who might be affected by his suit. 24/ Furthermore where 
| 


a litigant has been unable to obtain counsel 25/ and is 


forced to litigate pro se, the time and effort which he has 


been forced to expend may most fairly be considered a con- 


| 
sequence of the violation, similar in nature to consequential 


damages. See Vaughan v. Atkinson, 369 U.S. 527, 530, 82 


S.Ct. 997 (1962); Siegal v. William E. Bookhultz & Sons, 


Inc., 419 F.2d 720, 725 (C.A. D.C., 1969). 


| 
Mr. Stebbins is not a qualified attorney, although he 


has had legal training (See Mr. Stebbin's Deposition, p. 
39, Civil Action Number 2848-69) and is an experienced 
litigant (Finding of Fact No. 17, n.2, Civil Action Number 
2848-69). In addition, the Commission might add, he is 


surprisingly competent in legal matters. (See Memorandum 
of Points and Authorities in Support of Motion to Clarify 
| 


Judgment, p.3, n. 7, Civil Action No. 2036-70). His litigation 


| 
24/ The Commission has received a number of charges of 
discrimination filed by attorneys against various law 
firms, alleging, in most instances, discrimination on 
the basis of religion, or on the basis of sex. | 


25/ See Sanders v. Russell, 401 F.2d 241 (C.A. 5, 1968); 
Edmonds v.. E. I. duPont deNemours & Co., supra. | 


against insurance companies under Title VII, however, 

has been almost uniformly unsuccessful. Furthermore there 
is no indication that Mr. Stebbins has been compelled to 
litigate pro se, since it appears that he has sought neither 


the services of counsel, nor the appointment of counsel. 


In these circumstances then, the Court must determine whether 


the granting of attorney's fees for Mr. Stebbins would be 
detrimental to the purposes of Title VII, or whether the 
denial of attorney's fees in this case would constitute 

an unfair failure to reimburse Mr. Stebbins for the efforts 


he has expended to vindicate public policy. 


CONCLUSION 


For all the reasons given above, the Commission 
respectfully requests this Court to reverse the decision 
of the District’ Court on the issue of collateral estoppel, 


and to remand the case for a determination of whether 


Mr. Stebbins suffered any consequential damages as a | 


result of Keystone's violation of Section 704(a) of “es 


VII of the Civil Rights Act of 1964. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 24,658 


EMMETT J. STEBBINS, 
Appellant, 
vs. 


KEYSTONE INSURANCE COMPANY and 
KEYSTONE PHILADELPHIA AUTOMOBILE 
CLUB OF PHILADELPHIA, PENNSYLVANIA 


Appellees 


APPEAL FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES IN RESPONSE TO 

BRIEF FOR THE UNITED STATES EQUAL 

EMPLOYMENT OPPORTUNITY COMMISSION 
AS AMICUS CURIAE 


Appellees herewith respond to the Brief for the United 


States Equal Employment Opportunity Commission as Amicus 
Curiae, as follows: 


1. With respect to the Commission's argument that the 


District Court should have done more than declare that the 


quoted portion of the letter of November 26, 1969, was in 


-2- 


violation of Title VII of the Civil Rights Act of 1964, that 
letter (as Judge Gesell recognized (Tr. 17)) also informed 
Mr. Stebbins: 


"On November 1, 1969, you wrote requesting 
information as to job opportunities in the 
claims area. Presently we are not seeking any 
new employees in the categories you set forth 
in your letter. Further, we do not mail to job 
seekers our application forms or any information 
under your heading 'Standard Job Descriptions 
and Specifications.'" (Emphasis supplied) 

(R. 3, Exh. "B") 


From this portion of that letter it is therefore clear 


that at that time appellees had no openings in the job 


categories about which Mr. Stebbins inquired and therefore 
Mr. Stebbins could not then have been in any way damaged by 
the portion of the letter that was found to be unlawful. 
Furthermore, after finding that Mr. Stebbins was 
collaterally estopped from relitigating here the issue of his 
qualifications for employment in the insurance industry, 
Judge Gesell stated: "It goes without saying that plaintiff's 
lack of qualifications deprives him of any right to claim 
damages under any aspect of the complaint". This, together 
with the above quoted portion of the letter of November 26, 
1969, is sufficient, answer to the Commission's contention 


that the District Court should have considered awarding 


punitive damages and attorneys fees. 


-3- 


It should be noted that at the oral argument before 
Judge Gesell, the Commission did not suggest that damages 
or an attorneys fee be awarded, but stated only that Mr. 


Stebbins would be entitled to an order that appellees consider 


his application for employment on thesame basis as they would 
any other applicant (Tr. 18-19). 
In connection with the Commission's statement at page 


| 
25 of its Brief that Judge Gesell did not award injunctive 


relief to Mr. Stebbins because "The Court apparently took the 


view (Tr., pp. 18-20) that Mr. Stebbins could not seek broad 


injunctive relief, since he could not adequately represent 


an aggrieved class", it was the Commission who s tated that it 
had "grave doubts" as to whether Mr. Stebbins could meet the 
Rule 23 requirements for representing a class and "T certainly 
wouldn't quibble with the Court if relief was only granted to 
him as an individual because of this letter. The letter does 
not indicate that there is a policy or practice of treating 
black applicants in this fashion but apparently the practice 
is only limited to Mr. Stebbins. ..." (Tr. 20). 
2. In sharp contradiction of its position be 
Judge Gesell (Tr. 21; Commission's Brief, p. 12, ft. 


Commission now argues that Judge Pratt's conclusion that Mr. 


Stebbins was not qualified for responsible employment in the 
insurance industry was not necessary to the judgment’ in the 


INA case in view of Judge Pratt's conclusion that INA had mt 


- 
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discriminated against Mr. Stebbins because he had refused 
to submit an application for employment. 

Even if arguendo this might otherwise be true, in 
this particular case this fact cannot help Mr. Stebbins in 
view of his answers in response to the series of questions 
by Judge Gesell (See Tr. 23-24, set forth at pages 4 and 5 
of Brief for Appellees). Therein, Mr. Stebbins told Judge 
Gesell that he agreed it would be best that the issue of his 
qualifications be decided in the INA case (See also Tr. 25). 
This gave importance, for the purpose of the instant case, 
te Judge Pratt's conclusion with respect to the issue of 
Mr. Stebbins' qualifications in the INA case and thus 


provided ample ground for Judge Gesell to find that Mr. 


Stebbins was collaterally estopped to relitigate that 


issue here. 

This conclusion is fortified by the fact that Mr. 
Stebbins evidently had every opportunity to litigate the 
issue of his qualifications in the INA case, and as Judge 
Pratt's opinion makes evident (Findings of Fact 1-28) and 
Judge Gesell recognized (Tr. 24), there was discovery, 
exhibit evidence, and Mr. Stebbins' deposition testimony 
in that case by which that issue could be and was fully 


and fairly adjudicated. To the extent that the doctrine 
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of collateral estoppel represents equitable considerations, 
once Mr. Stebbins has had a full and fair chance .to litigate 
the issue of his qualifications for employment in the 
insurance industry as happened in the INA case, he should 

be estopped from thereafter compelling relitigation of this 
issue in all future cases he chooses to bring. Whatever may 
be the effect of the passage of time and the possibility 

that Mr. Stebbins may at some future date be able satisfactorily 
to demonstrate that he has become qualified for employment in 
the insurance industry, the instant case and the INA case are 
so contemporaneous with respect to the time of the alleged 
discriminations complained of that it is fair and indeed 
rationally compelling that the decision in the INA case on 
this issue must also apply in the instant case. As stated in 
appellees' original brief herein, Judge Pratt in the INA case 


concluded that Mr. Stebbins so lacked the elementary qualifica- 


tions for employment in the insurance industry that no prudent 
insurance company could offer him employment. This basic 
lack of the elementary essentials for being qualified makes 
irrelevant any variations in the employment requirements that 
may exist as among individual companies in the insurance 
industry. | 


But in every other respect Judge Pratt's decision 


on the question of Mr. Stebbins' qualifications was in fact 
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necessary to the judgment in the INA case and is entitled 
to the collateral estoppel effect that Judge Gesell gave it 
in this case. That issue was necessary both for any relief to be 
granted to Mr. Stebbins and for all forms of relief to be 

_ so definitely denied to him. In no way did Mr. Stebbins' 
refusal to submit an application to INA stand in the way of 
or make unnecessary Judge Pratt's decision on the question of 
his qualifications. In Finding of Fact 22 (See also 
Conclusion of Law 3), Judge Pratt found that Mr. Stebbins' 
deposition testimony substantially supplied all of the informa- 
tion about which the application inquired, and this made it both 


possible and necessary for Judge Pratt to reach and decide 


the critical issue of Mr. Stebbins‘ qualifications. 


Mr. Stebbins’ refusal to submit an application for 
employment with INA, while sufficient to show that INA had 
not in the past discriminated against him, was not an 
entirely independent finding that supported the judgment, but 
was actually a circumstance that supported Judge Pratt's 
conclusion that Mr. Stebbins was not qualified. This refusal 
was part of the “record” on the basis of which Judge Pratt 
concluded that Mr. Stebbins lacked "elementary financial 
prudence, candor, stability, meaningful interest in the 
business world, and definite career direction. . ." See 


also Finding 17 (Plaintiff stated that his principal objective, 
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regardless of whether he is successful in obtaining | 
employment with defendants, is to continue his course of 
litigation against insurance companies and to bring new 
cases (Tr. 54-55, 56, 65, 69). . .-."); Finding 18 ("The 
filing of the instant action against INA is part of a 
planned procedure of attacking in court many major insurance 
companies by accusing them of racial discrimination because 


of plaintiff's failure to secure a position with them 


(Tr. 63-64)"); Finding 27 ("Plaintiff has not genuinely 


sought employment with INA"). 
By reason of the fact that Mr. Stebbins refused to 

file an application for employment with INA, Judge Pratt 

concluded that INA did not discriminate against him (Conclusion 

of Law 4). On the basis that the record demonstrated Mr. 

Stebbins' lack of qualifications, Judge Pratt further concluded 

that “Accordingly, on this record, there is no basis, as a 

matter of law, by which plaintiff could establish that defendants 

engaged in an unlawful employment practice within the meaning 

of Section 703(a)(1). . . and summary judgment is therefore 

appropriate” (Conclusion of Law 5). While in Conclusion of 

Law 4, Judge Pratt cites a decision in which summary judgment 


against Mr. Stebbins was affirmed, it is in his fifth and 


last Conclusion of Law that Judge Pratt concluded that summary 
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judgment for INA "is therefore appropriate". This condusion 
was made necessary by Mr. Stebbins' lack of qualifications. 

Surely, if Judge Pratt had conceived that his conclusion tht 
Mr. Stebbins refused to send in an application for employment 
was the most important basis for his decision, he would have 


left it open for Mr. Stebbins to go ahead and immediately 


"cure" this by sending in an application. Instead, Judge 


Pratt granted summary judgment on the basis that the record 
showed "as a matter of law" that Mr. Stebbins "could not" 
establish that INA discriminated against him, because the 
record demnstratei that Mr. Stebbins could not show that he 
was qualified for employment in the insurance industry. 

The past and prospective effect of this grant of summary 
judgment, and its finality “as a matter of law” regardless 
of whether or not Mr. Stebbins might immediately send in an 
application for employment, makes clear that it necessarily 
rests upon Judge Pratt's decision on the issue of Mr. Stebbins’ 
qualifications. 

At the very most, Judge Pratt's conclusions with 
respect to Mr. Stebbins’ refusal to submit an application and 
Mr. Stebbins’ lack of qualifications for employment in the 
insurance industry were alternative grounds for Judge Pratt's 
grant of summary judgment. As such, they should each be 
given collateral estoppel effect, since the only other alter- 


native is that neither be given that effect. (Restatement 
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of Judgments, Section 68, comment n; 1B Moore's Federal 


Practice, p. 3921; Scott, "Collateral Estoppel by Judgment", 
56 Har. L. Rev. 1, 11 (1942)). Appellees submit that the 
contrary view ("Developments in the Law -- Res Judicata”, 

65 Har. L. Rev. 818, 845 (1952) and Halpern v. Schwartz, 

426 F.2d 102 (2nd Cir. 1970) unrealistically assumes that 
because a judgment rests on more than one ground, the 

court did not decide each ground with sufficiently equal 
care. Apart from whether this rationale can be accepted 


| 
for other cases, it very clearly appears that Judge Pratt 


| 
most carefully and fully concluded that Mr. Stebbins lacked 


the elementary qualifications for employment in the insurance 
industry, and as noted above, both the Commission (Tr. 21) 
and Mr. Stebbins (Tr. 23-24, 25) here recognized that that 


conclusion had collateral estoppel effect. 


Finally, by way of clarification of appellees! 
original brief, appellees stated at page 10 of that brief 
that "Defendants are informed that no appeal has been taken 
from the order of the District Court in No. 2848-69, and 
that it therefore stands as final." Appellees now understand 


that Mr. Stebbins , in accordance with his intention expressed 
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at TR. 23 in this case, filed a new Civil Action No. 2036-70 
being a "Complaint in the Nature of Bill of Review", attacking 


Judge Pratt’s decision. Treating this complaint as a motion 


under Rule 60(b), which would not prevent the finality of 


that decision, Judge Pratt dismissed the complaint by order 
filed November 9, 1970. Although this complaint was filed, 
but not served, within 10 days after Judge Pratt's decision 
in the INA case, Mr. Stebbins then asked that the complaint 
be considered as filed under Rule 59(e), which would prevent 
that decision from becoming final. On December 29, 1970, 
Judge Pratt entered a "Modified Order of Dismissal" dismissing 
Mr. Stebbins' complaint under either Rule 59(e) or Rule 60(b), 
and appellees understand that Mr. Stebbins has now taken an 
appeal to this Court, pending as Case No. 71-1043, with 
respect to the dismissal of his complaint. Appellees submit 
that this proceeding should not disturb the effect of 
collateral estoppel that otherwise attaches to Judge Pratt's 
decision in the INA case. (Cf., 1B, Moore's Federal 

Practice, pp. 2251, et seq.). 


Respectfully submitted, 


James C, Gregg 

James F. Bromley 

1625 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Appellees 


